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1. LORD JUSTICE BEATSON:  This is an appeal by Mr Rabi Sukul, a barrister and 
member of Lincoln's Inn, under section 24(3) of the Crime and Courts Act 2013 against 
the decision of a five person disciplinary tribunal of the Bar Tribunals and Adjudication 
Service presided over by Her Honour Suzan Matthews QC dated 24 November 2014.  
The tribunal concluded that he should be disbarred in respect of a finding of 
professional misconduct contrary to paragraph 301(a)(iii) of the Code of Conduct.   

2. The misconduct found was that Mr Sukul created a document entitled "Application to 
appeal against conviction" that was false and he knew was false, with the intention of 
misleading a former lay client into believing he had grounds to appeal his conviction in 
the Crown Court at Snaresbrook for drug offences on 20 December 2011 when he knew 
that there were no grounds of appeal.  What were described firstly as "holding grounds" 
of appeal were drafted by Mr Sukul ("the appellant") and provided to his instructing 
solicitor on 6 January 2012.  The lay client was sentenced to 42 months in a Young 
Offenders Institution on 7 January 2012.  The appellant drafted further grounds in 
identical terms in March at the request of the solicitor.  The solicitor completed form 
NG with the grounds and the form was signed by the solicitor "on behalf of" the 
appellant.  The grounds were lodged with the court on 6 March 2012. 

3. The November 2014 tribunal decision was, in fact, the second tribunal decision in 
respect of this charge.  The matter had previously come before a different five person 
disciplinary tribunal presided over by His Honour Michael Baker QC ("the first 
tribunal") on 3 February 2014. The tribunal's report is dated 17 February 2014.  An 
appeal to the Divisional Court was allowed (see [2014] EWHC 3532 (Admin)), to 
which I will return.   

4. The appellant's conduct had been the subject of a complaint by Master Egan QC, the 
Registrar of Criminal Appeals, to the Bar Standards Board on 31 October 2012. That 
complaint arose as a result of a hearing before Master Egan on 19 October 2012 to 
consider the appellant's failure to respond to the Court of Appeal Criminal Division's 
("CACD") invitation to draft perfected grounds of appeal and an accompanying advice 
in respect of the lay client in question.  The appellant was also said to have failed to 
respond to previous requests by the court for dates and times to enable the Registrar to 
obtain a transcript of the ruling regarding one of the grounds.  At the hearing on 19 
October, the appellant stated that he had had no professional locus in the matter for 
many months, and that he had made it clear not long after the convictions that there 
were no viable grounds of appeal.  He also stated that his solicitor told him to put in 
"holding grounds", that he never intended those grounds to be filed, but that he meant 
to help the solicitor because the solicitor wanted to continue the relationship with the 
lay client who was at that time charged with murder.  Part of the transcript of the 
hearing before Master Egan is quoted in paragraphs 15 and 16 of the Divisional Court 
judgment at [2014] EWHC 3532 (Admin):  

"15.  The Master taxed the appellant with his failure to respond to 
the correspondence from the court. The appellant accepted that it was an 
error of judgment on his part. He also said: 

'MR SUKUL: ..... When it became apparent to me, as you have quite 
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rightly put it, that the document that I sent to my solicitors was being 
attached to a Form NG, which I did not sign or write, then is when I 
called and I said "What is going on here? I am being asked by the Court 
of Appeal to do this work. It was never my intention for this to happen." I 
helped solicitors because they wanted to continue the relationship with 
Mr [L] for perhaps pure economic reasons. That is why, and I helped 
because I wanted to continue to work. That is what took place, Master.' 

16.  The hearing drew to an end. Master Egan gave a short 
judgment. He said: 

'10 The chronology of the matter illustrates, in my judgment, a serious 
state of affairs. Counsel drafted what purported to be grounds of appeal, 
when clearly there were none. He should at the very least by April or June 
2012, and certainly by July 2012, have been aware that his grounds were 
being used to service an application for leave to appeal when he was of 
the view that there were no grounds. He had an undoubted duty to inform 
the court as soon as possible. In my judgment - it will be a matter for 
others to decide - that is a very serious matter indeed. It amounts to 
something which, in my judgment, needs to be brought to the attention of 
the appropriate authorities, the Bar Standards Board. I intend to ask for a 
copy of this judgment to be sent to the Bar Standards Board.'  

That was effectively the case that went to the BSB, to which Master Egan 
sent a letter of complaint on 31 October 2012." 

5. On 14 January 2014, shortly before the hearing listed before the first tribunal, the 
appellant informed the General Council of the Bar that he had retired from the 
profession.  There were also exchanges between the appellant and the Bar Standards 
Board in which he stated he had emigrated, and gave very limited dates for his 
availability for the hearing.  A number of other procedural matters were raised but, for 
present purposes, what is relevant is that the appellant did not attend and the first matter 
for the tribunal was whether to proceed in his absence.  The tribunal dealt with this at 
paragraphs 13-16 of its decision. It concluded that the Bar Standards Board had 
complied with the service requirements. It considered the factors militating against 
proceeding in Mr Sukul's absence, in particular the gravity of the charges, that he had 
not waived his rights to attend, that it would not be possible to hear his oral evidence 
without an adjournment. But it also considered that the second of these matters had to 
be balanced against the limited dates of availability and the fact that they did not 
coincide with the dates the tribunal could sit, and that much of the case was set out in 
the transcript of the hearing before Master Egan and the emails.  Having decided to 
proceed, the tribunal stated that it was particularly concerned that because of his 
absence, the conflict in the evidence between him and the instructing solicitor in the 
underlying case would need to be tested by Mr John Wilson QC, who appeared on 
behalf of the Bar Standards Board then and now, or by the tribunal members 
themselves, and that the tribunal needed to proceed with caution.  
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6. It is appropriate to interpose at this point that, while the events that led to the 
disciplinary proceedings were unfolding, the appellant applied for and was appointed as 
an appellate judge in Guyana.  His witness statement states that he applied for the post 
in November 2011, he was interviewed in June 2012, and he was appointed in July 
2013.  He states that in February 2014, the Bar Standards Board wrote to the 
Attorney-General of Guyana and the Minister of Legal Affairs informing them of his 
disbarment by the first tribunal.  The appellant then resigned his position in Guyana and 
returned to the UK on 15 February 2014 to clear his name. 

7. As to the decision of the first tribunal, it considered the charge to which I have been 
referred (charge 1) and it also considered charge 2, recklessly misleading the CACD 
into believing that the application for leave to appeal was a true document and there 
were genuine grounds when the appellant knew there were no such grounds, and failing 
to notify the CACD of that fact.  That second charge is not a matter before us.  As to 
the conflict between the accounts of the appellant and the instructing solicitor, the 
tribunal (see paragraph 27) proceeded on the basis that the appellant's account was 
credible. 

8. It found at paragraphs 28-30 that both allegations were proved to the criminal standard.  
The fact that the notice of appeal was false and that the appellant knew of the falsity 
was established by his own admissions before Master Egan.  They (see paragraph 23) 
"amounted to an undeniable admission that he had drafted grounds of appeal against a 
criminal conviction when he knew that there were no arguable grounds."  The tribunal 
was also satisfied to that standard that the appellant thought the document would be 
brought to the attention of the lay client.  He had referred to this in one of the 
documents before it.  His account was that the document was produced in order to 
"appease" the lay client, which the tribunal found (at paragraph 28) meant in this 
context to give the lay client some satisfaction that an appeal would be mounted. 

9. The first tribunal stated (at paragraph 35) that the aggravating features in relation to 
charge 1 included an indirect motive of financial gain, deception, breach of trust and an 
element of dishonesty, and a lack of remorse.  It concluded that the appropriate sanction 
for charge 1 was disbarring, and for the second charge was a suspension of nine 
months.  The appellant challenged the first tribunal's decision under section 24(3). 

10. The matter first came before the Divisional Court on 11 June 2014 but the matter was 
then adjourned.  The adjournment came because it was suggested that the appellant had 
a good defence to the professional charges against him, essentially that the grounds of 
appeal he had drafted for the lay client were themselves perfectly arguable.  He was 
thus originally appealing against the conviction but when the matter came before the 
Divisional Court after the adjournment, the appellant, then represented by different 
counsel, Mr Krolick on that occasion, did not pursue that appeal.  What Mr Krolick 
sought on his behalf and was granted was permission to appeal out of time against the 
sanction.  The Divisional Court decided (see [2014] EWHC 3532 (Admin)) that, 
although the charge was grave and disbarment was necessarily the wrong sentence, the 
tribunal should have afforded the appellant an opportunity to make representations as to 
sanctions.  It therefore allowed the appeal, quashed the sentence of disbarment on the 
first charge, and directed that the matter be heard before a differently constituted five 
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person tribunal for that tribunal to allow an opportunity for representations and to 
re-sentence on the first charge.  

11. At the second tribunal hearing on 24 November 2014, the Bar Standards Board was 
again represented by Mr Wilson.  The appellant was represented by Mr Krolick. It was 
accepted by Mr Krolick (see paragraph 7 of the report) that he was not entitled to go 
behind the factual findings of the first tribunal.  He addressed the second tribunal (see 
paragraph 8) on mitigation and the appropriate sentence to be passed. 

12. In giving its decision, the second tribunal stated that the hearing before it was a fresh de 
novo hearing before a completely different panel, concerning the sentence on charge 1. 
It continued: 

"15. The Tribunal said that Mr Sukul had been called to the Bar in July 
1988 (Lincoln's Inn). Charge 1 had been proved.  This was that Mr Sukul 
had engaged in conduct likely to bring the legal profession into disrepute 
contrary to paragraph 301(a) of the Code of Conduct. He had knowingly 
created a false document with the intention of misleading Mr Lindsey (L), 
his client, into believing that he had grounds of appeal in relation to a 
drugs matter.  Mr Sukul knew that there were no grounds of appeal. 

16. The Tribunal said that it had heard wide-ranging submissions and had 
taken into account all matters including the bundle, Mr Sukul's statement, 
the 2013 Sentencing Guidance (to which the Tribunal had adhered) and 
the BTAS newsletter (concerning the need to be focussed when when 
sentencing)"  

13. After giving what is described as a "thumbnail sketch" of the facts, it stated (at 
paragraph 20) that: 

"the heart of the case was that [the appellant] had prepared grounds of 
appeal which he knew were false and had provided them to solicitors 
knowing they were to be used to appease [the lay client]." 

The tribunal acknowledged (see paragraph 21): "that dishonesty did not feature in the 
wording of charge 1" but stated that: 

"in the circumstances of the case, it was hard to see how false documents 
could be created other than with an element of dishonesty.  The 
instructing solicitors asked him to create a false document in order [in the 
words of the first tribunal] to keep the client sweet."   

The second tribunal (at paragraph 22) considered that there was a motive of financial 
gain underlying charge 1, and that it was too simple to say that by March 2012 that 
motive had ended because of the withdrawal of instructions on the murder.  The 
tribunal stated: 

"There was clear evidence of the prospect of further remunerated 
instructions from the solicitors". 
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14. As to the consequences of the appellant's actions, the tribunal rejected the submission 
that there was no real harm done.  It view (at paragraph 23) was: 

"The mischief was that a practising barrister was prepared to draft false 
documents in such circumstances.  This was a very serious charge.  There 
was an element of breach of trust/potential breach of trust to the client.  
There was an element of dishonesty.  The tribunal asked whether his 
conduct was capable of undermining the profession in the eyes of the 
public.  The tribunal gave the unhesitating answer: 'yes'." 

15. As to the sanction, the tribunal considered that no lesser sanction that disbarment would 
meet the need to protect the public.  It stated at paragraph 24 that: "The profession 
requires exceptional levels of integrity".  Although the appellant was of hitherto 
impeccable character and this was an isolated matter, it was not isolated in time as the 
documents were produced in January and in March 2012 and: 

"There was an indirect motive of financial benefit for which [the 
appellant] was prepared to falsify documents.  The circumstances were so 
serious and there was an element of dishonesty such that only disbarment 
could maintain the public's trust in the profession." 

16. The tribunal referred at paragraph 26 to the mitigating factors (good character, a single 
incident) and had set out the aggravating factors: premeditation, possibility of financial 
gain, involvement of others (the instructing solicitors), undermining the profession in 
the eyes of others, breach of trust, and the element of dishonesty.  These mitigating and 
aggravating factors reflect those contained in the Sentencing Guidance for breaches of 
the Code of Conduct of the Bar of England and Wales in Annexe 1. 

17. There are eight written grounds of appeal.  At the hearing the appellant accepted that 
there was an overlap between them and that they could be distilled into three essential 
grounds. 

(1) There was no, or no sufficient, evidence to support the tribunal's 
finding of dishonesty against the appellant, and in particular, 
the standards indicated in Bryant v Law Society [2007] EWHC 
3043 (Admin), reported at [2009] 1 WLR 163 that, before a 
finding of dishonesty can be made, the tribunal must be 
satisfied not only that there was objective dishonesty but that 
the appellant was aware that he acted dishonestly, were not 
met.  Moreover, he contented that the tribunal failed to 
distinguish between dishonesty and falsity; 

 (2) The second group of grounds concerned breach of trust. It was 
submitted that the tribunal erred in law and in fact in finding 
that there had been a breach of trust by the appellant.  The 
tribunal's finding that the misconduct was committed for the 
purpose of financial gain was contrary to the evidence and 
based on a misunderstanding of an email written by the 
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applicant on 11 October 2012 in which he referred to his 
instructing solicitor having "promised a case after you sacked 
me on the murder" which the tribunal wrongly interpreted as 
meaning a promise in return for the drafting of the two grounds 
of appeal which the subject of the complaint; 

 (3) The tribunal erred in law in finding that, because they had found 
as a fact that there had been "some dishonesty" or "elements of 
dishonesty" by the appellant, the only sanction was disbarment.  
In doing this, they failed to give any or any adequate 
consideration to his previous good character, the fact that the 
misconduct was an isolated incident involving an error of 
judgment made on the spur of the moment at the request of an 
instructing solicitor, and that the misconduct would not have 
the effect of injuring the profession or the public because he 
had neither identified himself not indicated on the documents 
that he was a barrister, no complaint had been made by the 
former lay client, and he had retired from legal practice and so 
could not repeat the misconduct.  Put another way, he 
submitted that in the circumstances of his case, the sentence of 
disbarment was disproportionate to the offence and manifestly 
excessive, and did not comply with the provisions of the 
Sentencing Guidance of the Bar Tribunals and Adjudication 
Service.  

The appellant's submissions 

18. The appellant primarily relied on the submissions in his skeleton argument and the 
material in his statement, dated 2 December 2014, filed in support of these proceedings.  
The distillation of the eight grounds into the three summarised above came after the 
appellant asked the court about which matters it would find oral submissions 
particularly helpful.  He accepted the distillation into the three grounds. 

19. On the dishonesty ground, the appellant stated that he had found no authority which 
held that a disciplinary tribunal acted lawfully in a case in which dishonesty was in 
issue without applying the two-limbed test in R v Ghosh [1982] 1 QB 1053 and 
Twinsectra v Yardley [2002] UKHL 12, reported at [2002] 2 AC 164, and both 
expounded in the case of Bryant.  He submitted that the tribunal should have asked 
itself two questions when deciding the issue of dishonesty, first whether he had acted 
dishonestly by the ordinary standards of reasonable and honest people, and secondly 
whether he was aware that by those standards he was acting dishonestly (see Bryant at 
paragraph 155).  There was, he submitted, no or no sufficient evidence to support the 
second tribunal's conclusion that he was dishonest within this test.  His written 
submissions also relied on the failure of the tribunal to identify the "elements of 
dishonesty" it stated that it found in his conduct and wrongly imputed those "elements 
of dishonesty" to him although the prosecution had elected not to charge him with an 
offence under paragraph 301(a)(i) of the Code, which includes the element of 
dishonesty.   
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20. The appellant also relied on the fact that neither the holding grounds in January nor the 
March grounds contained any false information. Both grounds were entirely consistent 
with the lay client's defence at the trial and the trial proceedings.  It was submitted that 
it was an error to find dishonesty on the basis of the admitted reason for preparing the 
documents of the appellant's desire to help his instructing solicitor to appease the 
former client.  The final limb of this ground is that the tribunal did not consider the fact 
that the appellant answered every question put to him by Master Egan truthfully, 
despite the fact that his admissions incriminated him and amounted to a breach of the 
Code of Conduct.  He had, before Master Egan, elected not to give a false and 
exculpatory explanation, and that election, together with his disposition and his good 
character history, is, he submitted, inconsistent with dishonesty. 

21. He submitted that because the second tribunal did not articulate the second limb of the 
test, the subjective test, with any clarity, its finding was flawed by a material error of 
law such that the sentence cannot stand.  In Bryant's case this court stated (at 
paragraphs 156-157) that the fact that in that case there was nothing to show that the 
tribunal asked itself the second of the questions meant that the "tribunal's finding of 
dishonesty is vitiated by a serious legal error". 

22. I turn to the financial gain grounds, that is the gist of grounds 4-6 of the written 
grounds.  It was submitted by the appellant that he could not have been motivated by 
financial gain when he sent the grounds of appeal to the solicitor in March because he 
did not communicate with the solicitor for the next seven months, until October 2012, 
and then he only communicated because he was summoned to attend the hearing before 
Master Egan.  Secondly, he could not have been motivated by financial gain because 
the solicitor had disinstructed him from the murder case in February, and there was no 
email communication between the solicitor and the appellant until 5 March.  Thirdly, he 
was leading defence counsel in a long fraud trial at Harrow Crown Court at that time 
and not available to take any cases from the solicitor at the material times.  
Accordingly, he could not have been motivated by financial gain from this solicitor.  
Also, by March 2012, because he had been disinstructed he had no professional 
relationship with his former client so he could not have committed a breach of trust in 
respect of the client. 

23. Furthermore, he relied on the fact that he has not claimed the fees owed to him by the 
Legal Service Commission for the preparation of the work for the murder trial before 
he was disinstructed, as showing that he is not a person motivated by financial gain. 

24. The final group of grounds concern the allegation that in disbarring him after 25 years 
of practice as a result of this one isolated incident, the tribunal did not comply with 
section B of the Sentencing Guidance of the Bar Tribunals and Adjudication Service. 
That stated that:   

"The general starting point should be disbarment unless there are clear 
mitigating factors which indicate that such a sanction is not warranted. 
Therefore... the emphasis should be on the potential mitigating factors 
that might reduce the sanction from disbarment."  
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In this case, the appellant submitted, there was evidence that his behaviour was out of 
character and that the consequences were not intended, and the behaviour was not 
evidence of dishonesty in professional life but, in the language of the guidance, "limited 
to personal life". And in all these circumstances the sentence was disproportionate. 

25. The material relied on for this ground overlaps with some of the material relied on for 
the first ground related to dishonesty.  But, essentially, the submission is that the 
sentence was disproportionate and that the tribunal did not give any adequate 
consideration to the appellant's previous good character over 25 years which 
culminated in his appointment as a judge at the Guyana Appeal Court. 

Merits of the grounds of appeal  

26. My starting point in considering the merits of the grounds of appeal is to observe that 
the thrust of large parts of the appellant's witness statement is to maintain that he did 
not create a false document and is not guilty of charge 1 (see, for example, paragraphs 
19-20, 22 and 24 of his witness statement). He accepted that he knew his instructing 
solicitor would show the document to the lay client (see paragraph 24) but stated 
(paragraph 26) that both grounds of appeal in the March document are arguable and 
were based on factual and legal issues that arose in the trial and (paragraph 24) that he 
did not know the solicitor would apply for an extension of time in which to apply for 
permission to appeal.  He relied on the fact that the Registrar directed the transcript to 
be ordered on the faith of the ground to show that the grounds are not false.  He 
maintained (see paragraph 35) that the reference to the appeal having no prospects of 
success was a reference to the fact that it was out of time, and not to the absence of 
grounds.  He stated that it was for this reason that he considered the March document 
had no prospects of success, and also that it was not false (see paragraph 36) because by 
then he was not instructed.  He also (at paragraphs 21 and 27) relied on the fact that the 
solicitor altered the March document by putting the appellant's name and his chambers 
details on it.  He submitted that the solicitor thus converted the March document into a 
document of his own rather than a document of the appellant's.  

27. I have stated in my summary of the second tribunal's decision that before it and before 
the Divisional Court the appellant accepted that it was not open to him to seek to 
re-open the conviction decision of the first tribunal.  The remission by the Divisional 
Court was solely in relation to sentence.  The appellant was represented before the 
Divisional Court and at the second tribunal.  It is against that background and, in 
particular, what is stated at paragraph 21 of the decision which I summarised earlier, 
that the decision of the second tribunal has to be judged. 

Conclusions 

28. I reject the submission that there was no or insufficient evidence to support the finding 
of dishonesty to the standard indicated in Bryant v The Law Society.  The real issue in 
this case is not the first Bryant question, whether the appellant acted dishonestly by 
ordinary standards of reasonable and honest people or with the gloss put on this by 
Longmore LJ in Hossain [2014] EWCA Civ 2246, reasonable and honest barristers.  
The real issue is the second question, whether the appellant was aware that by those 
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standards he was acting dishonestly.  I have concluded that the first and second 
tribunals were perfectly entitled to come to the conclusion that, on the evidence before 
them, the appellant was aware that by the standards of reasonable and honest barristers, 
he was acting dishonestly.  They were entitled to do so in particular in the light of the 
emails between the appellant and Mr Italia, his instructing solicitor, on 11 October and 
26 November 2012.  In the first email he stated: 

 "You asked me as a favour to draft some grounds of appeal because you 
wanted to ingratiate yourself with Lindsay [the lay client] for him not to 
sack DL [Duncan Lewis] on his murder case.  You promised me a case in 
return after you sacked me on the murder.  You never gave me a thought, 
let alone a case." 

In the second email, after the hearing before the Registrar, he stated: 

"You know full well that you asked me to those grounds of appeal so that 
you could appease Cory Lindsay so that he does not sack Duncan Lewis 
for his murder at the Bailey... The grounds are dated March 2012... Cory 
Lindsay was convicted in November 2011.  Those dates show clearly that 
there were no prospect of an appeal.  If not, I would have formulated the 
grounds within the statutory 28 days of conviction." 

29. It is unfortunate that the second tribunal did not expressly articulate the second of the 
Bryant questions, but I have concluded that it was open to it to conclude that the 
subjective element of dishonesty was satisfied. 

30. The charge was of creating a document "that was false and he knew was false with the 
intention of misleading" his former lay client "into believing he had grounds to appeal 
his conviction when he [the appellant] knew there were no grounds of appeal".  The 
charge of professional misconduct contrary to paragraph 301(a)(iii) was a portmanteau 
charge covering a range of conduct which included, at its top end, dishonesty.  
Although dishonesty is not expressly mentioned in that paragraph, a charge under it 
leaves a tribunal with a choice as to how serious the misconduct is.  The question of 
dishonesty had been addressed by the first tribunal and was also addressed by the 
second tribunal.  In my judgment, in a case in which the barrister is stating that he 
prepared a document to curry favour with a solicitor where there were no prospects of 
an appeal, it is difficult to see how the document could be created other than with an 
element of dishonesty, as the second tribunal concluded (at paragraph 21). 

31. I add that the appellant focused on the grounds dated March 2012. It is an important 
part of his case that those grounds are in exactly the same terms as the holding grounds 
in January.  I do not understand why that fact, on which he has relied, in his written 
submissions, helps him.  In my judgment, it has precisely the reverse effect.  At a point 
when the lay client was not out of time for filing his grounds of appeal, these grounds 
were furnished.  The explanation now given in relation to the March grounds, that the 
statements that there was no prospect of an appeal,  related to the fact that they were out 
of time and there was no prospect of an extension of time. That does not explain what 
happened and why identically worded grounds were drafted in January.  
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32. During the course of the argument, the appellant suggested that the tribunal's decision 
was vitiated by serious procedural irregularity within CPR 52.11(3) because the second 
tribunal had not indicated that it was considering a factual finding of dishonesty.  There 
was therefore, it was argued, nothing to trigger Mr Krolick to address the tribunal on 
the Bryant test.  In my judgment, there was no procedural irregularity at all, let alone a 
serious irregularity.  The charge itself, for the reasons I have given, is one about which 
it is difficult to see did not involve an element of dishonesty.  Moreover, the first 
tribunal had made it clear in its finding of guilt on charge 1 that it considered that the 
appellant had been dishonest on that occasion.  Accordingly, although the word 
"dishonest" was not in the charge, the appellant would have known from the time of the 
first tribunal's decision that the Bar Standards Board's case was that he had been 
dishonest on that occasion. 

33. I also reject the submission that the tribunal failed to distinguish between dishonesty 
and falsity or that such a distinction is material.  The mere fact that information is 
factually correct does not mean that its deployment in a particular context is honest.   

34. As to the contention that the tribunal erred in finding that there had been a breach of 
trust by the appellant, I accept Mr Wilson's written submissions that, even if the 
appellant's evidence that, by March 2012, he was no longer instructed in the murder 
trial and had no professional relationship with either the solicitors or the lay client is 
correct, as the first tribunal assumed it was, this ground is unarguable.  The appellant 
had drafted grounds in January and in March which he knew were to be shown to the 
lay client or former lay client, to create the impression that an appeal was viable.  It is 
unarguable that such conduct is not a gross breach of duty to the client whether or not 
the relationship had ended by March.  

35. The final group of grounds concerns the allegation that the sentence was 
disproportionate and did not reflect the guidance that disbarment should only be the 
sanction if no other sanction would be sufficient to punish the barrister in breach and to 
protect the public.  It was also submitted that the tribunal failed to take adequate 
consideration of the mitigation available to the applicant.  I listed earlier in this 
judgment the mitigation and the points relied on. I reject this submission.  It is clear 
from the decision in Bolton v The Law Society [1993] EWCA Civ 32 that often a 
disciplinary sanction is not punitive in intention but is either to ensure that the offender 
does not have the opportunity to repeat the offence or, which Sir Thomas Bingham MR 
described as the most fundamental purpose, to maintain the reputation of the profession 
as one in which every member, of whatever standing, "maybe trusted to the ends of the 
earth" (see paragraph 15).  Sir Thomas was there considering the disciplining of a 
solicitor.  But this case has always been regarded as the hallmark of guidance in 
relation to the disciplinary proceedings of both branches of the legal profession and 
indeed other professions.  Sir Thomas continued at paragraph 16:  

"Because orders made by the Tribunal are not primarily punitive, it 
follows that considerations which would ordinarily weigh in mitigation of 
punishment have less effect on the exercise of this jurisdiction than on the 
ordinary run of sentences imposed in criminal cases. It often happens that 
a [lawyer] appearing before the Tribunal can adduce a wealth of glowing 
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tributes from his professional brethren. He can often show that for him 
and his family the consequences of striking off or suspension would be 
little short of tragic. Often he will say, convincingly, that he has learned 
his lesson and will not offend again... All these matters are relevant and 
should be considered [on applying for restoration] but none of them 
touches the essential issue, which is the need to maintain among members 
of the public a well-founded confidence that any [lawyer] whom they 
instruct will be a person of unquestionable integrity, probity and 
trustworthiness. Thus it can never be an objection to an order of 
suspension in an appropriate case that the solicitor may be unable to 
re-establish his practice when the period of suspension is past... The 
reputation of the profession is more important than the fortunes of any 
individual member. Membership of a profession brings many benefits, but 
that is a part of the price." 

36. In that case, the Court of Appeal also stated that because a professional disciplinary 
tribunal is made up of members of the relevant profession and is the body best fitted to 
assess the seriousness of professional misconduct, an appellate court should not, save in 
a very strong case, interfere with its sentence. 

37. In this case, two experienced five person tribunals, chaired by experienced retired 
Circuit Judges, have concluded that the appropriate sanction for this appellant's 
admittedly isolated act of dishonest conduct was disbarment.  That sentence may have 
been severe.  Undoubtedly its effects are severe and have affected the appellant very 
seriously.  Another tribunal may have come to a different conclusion, although the fact 
that in this case two tribunals came to the same conclusion suggests that is unlikely.  
But whatever the position, the function of this court is not to substitute its own view on 
penalty for that of the professional tribunal (see Bolton's case at paragraph 19).  Its role 
(see CPR 52.11) is to review the decision of the tribunal, not to rehear it.  Within the 
context of review, the professional expertise of the tribunal below means that review 
should be particularly circumspect where these is no clear error of law or procedural 
unfairness. 

38. For these reasons I would dismiss this appeal. 

39. MR JUSTICE NICOL:  I agree. 
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