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1. MRS JUSTICE ELISABETH LAING:  This is an appeal against a decision of the 

Solicitors Disciplinary Tribunal ("the SDT").  The hearing was on 8 and 9 September 

2014.  The SDT decided that the appellant should be struck off the roll of solicitors.  

I will refer to her as "the solicitor".  This appeal was filed with the Law Society on 17 

October 2014.  The appeal is brought under section 49 of the Solicitors Act 1974.  On 

such an appeal the High Court may make any order which it thinks fit.  In certain 

circumstances, but not in this case, the decision of the High Court is final.  The appeal is 

a review of the SDT's decision and I can interfere with it if I consider that it was wrong or 

unjust because of a serious procedural or other irregularity in the SDT's proceedings 

(CPR Part 52.11(1) and (2)). 

2. The solicitor was represented by Mr Treverton-Jones QC, and the respondent, the 

Solicitors' Regulation Authority ("the SRA") by Mr Cunningham QC.  I am grateful to 

them both for their skeleton arguments and for their clear oral submissions.  I will refer to 

both of them as Mr Treverton-Jones and Mr Cunningham.  I intend no disrespect by this, 

it will simply make this judgment easier for me to read.  

3. The issues in this appeal are:  

(1) Whether the SDT investigated or made findings or apparent findings of 

dishonesty against the solicitor, and if so;  

(2) Since the SRA did not plead or argue before the SDT that the solicitor's conduct 

had been dishonest, whether the SDT was nonetheless entitled to do so, and if not;  

(3) What is the effect of that conduct on the judgment of the SDT. 

4. In his skeleton argument, Mr Treverton-Jones made four points on behalf of the 

appellant.  He submitted that: 

(1) The SDT had found that the appellant had been dishonest despite no allegation of 



dishonesty and it should not have done so. 

(2) The SDT was wrong to find allegation 1.5 (lack of integrity) proved. 

(3) The sanction of striking off was wrong. 

(4) The SDT's order for costs was also wrong. 

5. He also criticised the way in which the Rule 5 Statement was pleaded.  This point was 

made for the first time in his skeleton argument.  It was not made in the notice of appeal.  

He made no separate submissions about the third and fourth points as they are parasitic 

on the first two main linked points. 

 

6. The Facts  

7. I summarise these from paragraphs 11 to 18 of the decision of the SDT. 

8. The Respondent was born on 30 May 1959 and admitted to the Roll of solicitors on 15 

January 1985.  

9. At all material times she practised on her own account as R Kiani Solicitors ('the Firm') 

from offices at 736 High Road, Leyton, London E10 6AA.  

10. The Respondent alone operated the Firm’s client account.  

11. On 7 December 2010 Lisa Bridges, an investigation officer ('the Officer') with the SRA 

began an investigation of the Firm’s books of account and other documents at the Firm.  

Her report on those was dated 29 November 2011 ('the Report').  

12. On 21 November 2013 the Officer prepared a supplementary Report which corrected 

some mistakes in the arithmetic in the Report.  

13. The Report was sent to the solicitor by the SRA on 29 November 2011.  She was asked to 

provide explanations.  She replied on 7 February 2012.  

14. The SRA wrote again on 28 January 2013 and asked for more explanations. The solicitor 



gave these on 3 April 2013.  

15. On 18 June 2013 the SRA decided to refer her conduct to the SDT.  

 

16. The Allegations  

17. I take these from paragraph 1 of the decision of the SDT.  They were as follows:  

18. "1.1 In breach of Rule 7 of the Solicitors Accounts Rules 1998 she failed to remedy 

breaches thereof promptly on discovery;  

19. 1.2 In breach of Rule 22(1)(e) of the said Accounts Rules client money was withdrawn 

from client account when instructions to do so were neither given nor confirmed in 

writing;  

20. 1.3 In breach of Rule 22 (5) of the said Accounts Rules she withdrew money in relation 

to a particular client which exceeded the money held on behalf of that client thereby 

creating a shortage on client account;  

21. 1.4 In breach of Rule 32 of the said Accounts Rules:  

i. 1.4.1 she failed to keep accounting records properly written up 

at all times to show her dealings with client money received 

held or paid;  

ii. 1.4.2 she failed to record all dealings with client money in a 

client ledger;  

iii. 1.4.3 the current balance on each client ledger was not always 

shown or readily ascertainable 

22. 1.5 She failed to act with integrity contrary to Rule 1.02 of the said Code of Conduct 

2007;  

23. 1.6 She failed to have sufficient regard for her duties under the Money Laundering 



Regulations 2007 and/or the Law Society’s Blue Card Warning on money-laundering and 

thereby breached Rule 1.06 of the said Code of Conduct 2007;  

24. 1.7 She permitted money to pass into and out of client account when not accompanied by 

the conduct of a legitimate underlying legal transaction and thereby breached all or any of 

Rules 1.02, 1.03 and 1.06 of the said Code of Conduct 2007 and/or note (ix) to Rule 15 of 

the said Accounts Rules;  

25. 1.8 She failed to act in the best interests of clients contrary to Rule 1.04 of the said Code.  

26. The appellant admitted allegations 1.1 to 1.4.  The SDT found that allegations 1.5 and 1.6 

were proved.  They found that allegation 1.7 was proved in part, and that allegation 1.8 

was not proved.  The SDT described the allegations which it found proved as "a very 

serious set of allegations", in particular the two allegations of lack of integrity.  

Allegations 1.1 to 1.4 involved different breaches of the Solicitors' Accounts Rules 1998 

in relation to the operation of the solicitor's client account and in relation to keeping 

records of her operation of that account.  The SDT found proved two out of three 

allegations in relation to the solicitor's duties about money laundering (allegation 1.6) and 

the SDT described allegation 1.7 as follows: 
i. "There could be no clearer example of a solicitor using a client 

account as a banking facility, unrelated to any legal transaction 
[judgment paragraph 188.3]."  

 

27. The Rule 5 Statement  

28. The allegations were set out in more detail in what is called the Rule 5 Statement.  The 

appeal turns on two transactions which were the foundation for allegation 1.5.  I take 

these, shorn of their references to the underlying evidence, from paragraphs 47 to 66 of 

the SDT's decision: 
i. "Transaction One  

 



ii. 47. The Firm was instructed by Ms A in respect of her assignment 
of a lease. The buyer was represented by another firm of solicitors 
('the other firm').  

 
iii. 48. The assignment of the lease was completed on 27 August 2009 

and the completion statement showed there was a NatWest loan 
secured against the property by charge and that the amount owed 
was £51,955.34.  

 
iv. 49. An attendance note of a conversation on 26 August 2009, the 

day before completion, confirmed that contracts had been 
exchanged and monies released to the Respondent. 

 
v. 50. Following completion, as set out in the note, the Respondent 

was to carry out all post-completion work which included the 
redemption of the NatWest loan and the discharge of the charge at 
HMLR. On inspection of the matter file the Officer saw nothing 
that demonstrated the loan had been repaid by the Respondent in 
accordance with the attendance note. There was correspondence 
from the buyer’s solicitors covering the period 17 November 2009 
to 9 February 2011. 

 
vi. 51. Some £60,000 of the sale proceeds received was transferred to 

Mr M’s ledger on 27 August 2009, the same day as the funds were 
released. In addition £14,104.00 was sent to Ms A on 3 September 
2009. These payments together with a repayment to the buyers 
accounted for the entire sale proceeds. There was thus no money 
available to repay the NatWest loan. 

 
vii. 52. The buyer’s solicitors expected the loan to be repaid and to be 

provided with Form DS1/END1 by the Respondent; they asked 
repeatedly for it in their letters, emails and telephone calls. There 
was nothing in the correspondence to demonstrate that the 
Respondent had informed them at any stage that she had not 
herself discharged the charge. On 17 November 2009 she stated 
'we are still awaiting the DS1 Form...' By mid - February 2010 it 
had still not been dealt with and there was a chasing call on 12 
February 2010 from the other firm. The Respondent’s letter of 16 
February 2010 to the other firm said that '...delays have occurred 
due to our client’s position and circumstances' and 'We will pursue 
the DS1 with the Bank'. 

 
viii. 53. Although in a letter of 1 March 2010 the other firm asserted 

that an undertaking had been given in relation to the DS1, that was 
not so, as they later confirmed to the SRA. 

 



ix. 54. Correspondence continued into March and April 2010. The 
Respondent dealt with it by reasserting that the Firm had been 
chasing the bank on a regular basis. There were two further 
telephone calls from the other firm on 28 May 2010 and 1 June 
2010. 

 
x. 55. On 7 June 2010 the matter was referred to the SRA. The 

communications between the other firm and the Respondent 
continued into November 2010 concluding on 9 February 2011 
when the Respondent confirmed discharge of the mortgage.  

 
xi. 56. On 16 February 2011 the Respondent was questioned about the 

matter by the Officer and Mr Ferrari, a Senior Investigation Officer 
of the SRA ('the Officers'). She said that as far as she could recall, 
it was initially the Firm’s instructions to redeem the loan but she 
thought that later on the loan was, in effect, to be transferred to 
another security. 

 
xii. 57. The Officer returned to see the Respondent on 5 April 2011. 

On that occasion the Respondent gave the Officer a letter from Dr 
Anwar dated 4 March 2011. The letter stated that '...I instructed 
you, as new owner of the company, to transfer the funds held by 
you to Mr [M]’s matter...In return, I agreed to repay the company’s 
loan account with NatWest bank directly. I made arrangements to 
pay but unfortunately due to some unforeseen issue with the bank 
and I having travelled abroad, the re-payment of the loan was 
delayed and was finally cleared in January 2011'.  

 
xiii. 58. There were no contemporaneous documents concerning 

Dr Anwar seen by the Officer. 
 

xiv. 59. The Officer asked the Respondent about the inconsistency 
between the letter of 4 March 2011 and the instruction that the 
Respondent had the night before completion, namely that she was 
to discharge the loan. She said that she would need to contact her 
client Ms A to establish what had happened. 

 
xv. 60. A company search of RFF showed that Dr Anwar had never 

been a director. The Officer asked the Respondent why she had 
transferred the money on an instruction from a third party 
apparently in contradiction to an instruction given the day before. 
She said she must have seen papers demonstrating that Dr Anwar 
had become a director. 

 
xvi. 61. The Officer wrote to the Respondent on 20 April 2011 seeking 

further clarification. The Respondent replied on 5 May 2011 and 



produced a letter dated 27 August 2009 from Mr A that the Officer 
had not seen on the matter file. In that letter it was said that Dr 
Anwar was now the new owner of RFF and 'please make the sale 
funds available to him as he will now be responsible for all the 
company matters'. 

 
xvii. Transaction Two  

 
xviii. 62. The Respondent supervised the conduct of Mr Khan’s sale of 

his two properties in London E17. A fax was sent addressed to the 
NatWest bank on 21 July 2009 ready for completion on 31 July 
asking for a redemption statement to redeem the mortgage. The 
Royal Bank of Scotland ('RBS') replied by requiring the full sale 
proceeds. On the day of completion £230,000 was received and 
£60,000 was transferred to the ledger in the name of 
Mr and Mrs A.  

 
xix. 63. On the day of completion the Firm sent a fax to the buyer’s 

solicitor stating that the mortgage had been redeemed.  
 

xx. 64. On 18 August 2009 the Respondent authorised the transfer to 
Mr Khan’s ledger of the £60,000 from Mr M. On the same day the 
entire completion funds on Mr Khan’s sales were sent to the bank.  

 
xxi. 65. When the Officer wrote to the Respondent on 20 April 2011 

one of her concerns was the inaccurate statement to the buyer’s 
solicitors that the mortgage had been redeemed when the means of 
doing so had been paid away in part to another client. It had taken 
the transfer in of funds from Mr M to enable the mortgage to be 
discharged.  

 
xxii. 66. With her letter dated 5 May 2011, the Respondent produced an 

email dated 3 August 2009 from the Firm to the buyer’s solicitors 
which stated that the redemption of the charge was in progress and 
had not yet been redeemed. The Officer had not seen this email 
before. The Respondent also produced a letter from the buyer’s 
solicitors dated 4 August 2009 which made no mention of the 
email. In her accompanying letter the Respondent said that as the 
charge would not be released until settlement of the amounts 
owing to RBS was reached, the bank was never in her professional 
judgement at risk. She also said that the redemption was done 
promptly after the resolution of the dispute." 

 

29. The Evidence  



30. Several witnesses were called and cross-examined.  The appellant also gave evidence.  

The summary of her evidence is from paragraphs 104 to 138 of the judgment of the SDT.  

Her cross-examination is summarised at paragraphs 116 to 138.  The SDT summarised 

her evidence about allegation 1.5 at paragraphs 114 and 115 of its decision.  It 

summarised the cross-examination on those issues at paragraphs 124 to 125: 
i. "124. The Respondent was asked whether she expected to 

discharge the NatWest loan when the completion statement 
relating to Ms A’s transaction was prepared. She replied that she 
did expect to discharge it. The letter to the other firm dated 
17 November 2009 was written by her assistant but she 
acknowledged that her initials were on it. She was asked on what 
basis she had said that she was awaiting the DS1 Form and she 
responded that her instructions had changed, redemption was to be 
by transfer of the loan to another property. She had not revealed 
that to the other side due to client confidentiality. Mr Barton went 
through all of the letters written by the other firm to the firm in 
2009 and 2010 and the Respondent acknowledged that she had 
signed the letter dated 27 January 2007 herself and had written the 
letter dated 16 February 2010 with her assistant. She said that she 
did not personally pursue the DS1 with the bank but only through 
the clients but denied that the wording of the letters was 
misleading or improper. The letters had been written quickly and 
had not been read through. The bank had to provide the DS1 and 
there was no intention to mislead. 

 
ii. 125. The Respondent said that she could not recall whether she had 

communicated directly with the bank. She confirmed that she had 
seen the letter to the other firm of 1 March 2010 which said in 
particular 'we are chasing the bank on a regular basis' and admitted 
that that was not happening except through the clients. Whilst it 
appeared to be misleading now her view at the time was that 
chasing of the bank was happening through the client. The letter 
dated the 14 April 2010 from the Firm to the other firm had been 
written by her and said 'we have been in contact with the Bank' and 
she 20 admitted that this was not correct, she had only been in 
touch with the bank before completion but not afterwards."  

31. Submissions about the Rule 5 Statement  

32. Ms Lee, for the solicitor, took exception to what she described as the complexity of the 

Rule 5 Statement and to the cross-examination of the solicitor by the SRA's 



representative, Mr Barton.  She referred to paragraphs 64 and 65 of the judgment of the 

Divisional Court in Thaker v Solicitors Regulation Authority [2011] EWHC 660 

(Admin).  I say more about that case below.  She referred to the second ground of appeal 

in that case.  She submitted that the actions which supported the allegation of lack of 

integrity were not specified in the Rule 5 Statement.  She referred in particular to 

paragraphs 67, 69, 70 and 74 of that Statement.  She submitted in the alternative that the 

SDT should only consider evidence about the pleaded transactions and should not take 

into account suggestions in cross-examination that the solicitor's conduct during the 

investigation had showed a lack of integrity. 

33. In relation to transaction one, she submitted that the point was "whether the respondent 

had misled the other firm".  She submitted that the SRA had not shown that in the light of 

the solicitor's explanation.  Her submission about transaction two was that the letter dated 

31 July had been sent my mistake.  That had been corrected by email the same day.  A 

mistake did not show lack of integrity.  The lack of written authority for the transfers 

could not show a lack of integrity.  Making the transfers before the loan was discharged 

was an error of judgment but did not show a lack of integrity.  There was no loss to any 

client, no complaint by any client and no allegation of dishonesty.   

34. These submission show, in my judgment, that Ms Lee understood and was able to address 

the gravamen of the allegations of lack of integrity in allegation 5.1.  Ms Lee accepted 

that a solicitor could be struck off for conduct less serious than dishonesty.  She referred 

to the guidance on integrity which had been adopted by the SDT and which is based on 

the decision in Hoodless and Blackwell v SFA [2003] FSMT 0007: 
i. "that a person lacks integrity if he/she acts in a way which, 

although falling short of dishonesty, lacks moral soundness, 
rectitude and steady adherence to an ethical code. For this purpose 
a person may lack integrity even though it is not established that 
he/she has been dishonest."   



 

35. Ms Lee went on to submit that if ordinary standards were not clear there could be no lack 

of integrity.  Paragraph 165 of the judgment of the SDT records that she referred to the 

test in Twinsectra Ltd v Yardley [2002] UKHL 12; [2002] 2 AC 164.  She then referred 

to a case in which the SDT had found the first limb of that test (objective dishonesty) 

proved but the second subjective limb not proved.  She submitted that the Hoodless test 

should be used to establish lack of integrity when no dishonesty was found.  The SDT 

should look at the circumstances a reasonable person found themselves in and not look at 

their decision in a vacuum.  She submitted that the solicitor had genuine insight, in 

contrast to the position in Hoodless and Blackwell.  The SDT had to ask here whether the 

conduct was the conduct of someone who lacked moral standards.   

36. Mr Barton, in his submissions, is recorded as distinguishing the decision in Thaker.  

There had been no interlocutory applications to clarify the Rule 5 Statement.  Ms Lee had 

raised this for the first time in her closing submissions.  He had particularised the money 

laundering allegation when asked to do so.  Even if the Rule 5 Statement was defective, 

Ms Lee had heard his opening submissions and had said nothing.  She knew the case she 

had to meet.  Mr Barton submitted that the solicitor's credibility was in issue, which was 

why he had cross-examined her as to credit.  He argued that allegation 1.6 (I think from 

the context that 1.5 must be meant) had been put on the basis that a lack of integrity 

equated to a failure to come clean. 

 

37. The SDT's Decision on the Rule 5 Statement  

38. In paragraph 179 of its judgment the SDT accepted that the Rule 5 Statement was very 

detailed but said that it was clear what allegations the solicitor had to face and the facts 



which underlay those allegations.  The SDT had no difficulty in focusing on the salient 

allegations and the Rule 5 Statement was "coherent and clear".  Mr Barton had not sought 

to pursue allegations which were not on the face of the Rule 5 Statement.  Where his 

cross-examination had strayed from those, the SDT would confine itself to the 

allegations.   

39. The Letters Written by the Solicitor During the Period Covered by Transaction One in 

Allegation 5.1  

40. Between them, Mr Cunningham and Mr Treverton-Jones showed me the letters which the 

solicitor had written during the period of over 18 months during which the purchaser's 

solicitors had been pressing her for the DS1 form.  It is convenient to mention them here.  

Mr Cunningham pointed out the contrast between the letters and the solicitor's evidence 

to the SDT, that she had been in touch with the bank before, but not after, completion.  

On 17 November 2009, she said that, " ... We are still awaiting the DS1 form and shall 

forward this to you when received".  In February 2010, she said that she would pursue the 

DS1 with the bank.  In March 2010, she said, "We are chasing the bank on a regular 

basis".  On 14 April 2010, she said, "We have been in contact with the bank and are 

advised that they should be in a position to release the discharge form by the end of April 

2010".  On 11 November 2010, she said, " ... We are unable to get further information 

from the bank.  We will continue [my emphasis] to ask the bank for the release of the 

DS1 as a matter of urgency".  On 9 February 2011, she said, "We are pleased to report 

that the NatWest bank has finally [my emphasis] discharged their charge ... ".  The 

solicitor wrote two of those letters after a disciplinary hearing before the SDT 

in October 2014.   

41. There are two points about these letters.  They suggest that all that is missing is the DS1 



form from the bank at a time when the solicitor must have known that the debt owed to 

the bank had not been repaid, and they suggest that she had been, and was, in touch with 

the bank when her evidence to the SDT was that after completion she had not been in 

touch with the bank at all.  Those were two respects in which she, in Mr Barton's words, 

failed straightforwardly to tell the purchaser's solicitors that there was no money to 

discharge the mortgage.   

 

42. The Decision of the SDT on Allegation 5.1 and on Penalty  

43. The decision of the SDT on allegation 5.1 is set out at paragraphs 186.2 to 186.10.  They 

read as follows: 
i. "Transaction One  

 
ii. 186.2 This part of the allegation related to the Respondent’s 

correspondence with the other firm of solicitors in relation to the 
redemption of a charge.  

 
iii. 186.3 The Tribunal had looked carefully at the telephone note 

dated 26 August 2009 that the Respondent had made concerning 
this matter and which she had also produced as part of her 
evidence. The note was her own document and she knew she had 
the obligation to redeem the loan with NatWest bank. She did not 
do so. The letters written by the Firm to the other firm of solicitors 
continued over a substantial period of time and continued to assert 
that the Firm was pressing the bank for the DS1.  

 
iv. 186.4 In her oral evidence before the Tribunal the Respondent had 

accepted that at no time following completion had there been any 
contact between her and the bank. She also said that she was 
alluding to the clients pressing the bank in her letters but the 
Tribunal did not accept that the letters could be read in that 
manner. The Tribunal found that the Respondent had continued to 
give the other firm the impression that she was awaiting the DS1 
discharge, when she knew that she had already paid the monies 
necessary for the redemption away and there was no current 
prospect of obtaining the DS1 from the bank. 

 
v. 186.5 The Tribunal had concluded that the Respondent’s actions 



could not have been more deliberate. She had been intentionally 
economical with the truth so as to mislead the other firm of 
solicitors. This showed a lack of integrity on any test and certainly 
met the test in Hoodless and Blackwell v FSA referred to by the 
Applicant. It was objectively dishonest.  

 
vi. 186.6 This part of allegation 1.5 was therefore found to have been 

proved beyond reasonable doubt.  
 

vii. Transaction Two  
 

viii. 186.7 In the matter of Mr Khan’s two properties and the charge 
upon them, the Respondent’s Firm had given an undertaking to the 
bank that the charge would be redeemed. The Tribunal noted her 
observation in a letter to the SRA dated 7 February 2012 that 'The 
semantics of the client’s collateralisation of his loan is a matter for 
him and his lender.' This however missed the point; the bank had a 
charge and it had to be released. 

 
ix. 186.8 The Tribunal found that the Respondent had intentionally 

paid monies away to Mr and Mrs A so that the charge could not be 
redeemed on completion. The Respondent could not say that no 
harm had been caused, the buyer of the properties continued to 
have the houses charged with another person’s debt and 
consequently the debt incurred by the buyer to acquire it could not 
be secured. It was not any exculpation to state that the seller’s 
mortgage debt had been serviced adequately subsequent to the sale 
to the buyer. 

 
x. 186.9 The Tribunal was of the view that an undertaking of this 

nature should be complied with promptly. Deliberately paying 
away the funds necessary to meet the bank’s requirements lacked 
integrity and any solicitor or purchaser on the other side of such a 
transaction would be rightly horrified that it had occurred. 

 
xi. 186.10 The Tribunal found this part of allegation 1.5 to have been 

proved beyond reasonable doubt."  

44. The SDT then referred to the guidance note on sanctions.  It dealt with sanction as 

follows in paragraphs 199 and 200: 
i. "199. The Tribunal had found a very serious set of allegations 

proved beyond reasonable doubt, with the exception of allegation 
1.8. In particular it had found that the Respondent had failed to act 
with integrity in two different matters. The failure to discharge the 
mortgage on the assignment of Ms A’s lease had gone on from 27 
August 2009 until 9 February 2011, a period of over 18 months, 



and had involved a deliberate deceit of the purchaser’s solicitors. 
In the sales of property by Mr Khan there had been deliberate 
delay in discharging an undertaking given to another firm of 
solicitors, caused by the fact that the Respondent had lent the 
seller’s mortgage redemption monies to her clients Mr and Mrs A.  

 
ii. 200. The Tribunal noted that in matter number 10453 - 2010 the 

Respondent had admitted recklessness on 21 October 2010. Her 
admission was at the time of the events that had led to the 
allegation of lack of integrity in relation to Ms A’s matter. The 
Tribunal would have hoped that following the salutary experience 
of appearing before it and being fined a substantial sum of money 
the Respondent would have been meticulous in her dealings but 
this had not proved to be the case."  

 

45. The SDT also referred to medical evidence and to the solicitor's references.  It 

paragraph 203 of its judgment it quoted from the decision of Lord Bingham MR (as he 

then was) in Bolton v The Law Society [1994] 1 WLR 512.  The essential issue was the 

need to maintain public confidence in solicitor's probity and trustworthiness: 
i. "204. Whilst there was no allegation before the Tribunal of 

dishonesty, the Tribunal regarded those allegations which had been 
proved as being extremely serious.  The imposition of a fine or 
anything less in this case would be an inadequate measure to 
protect the public, or to mark that seriousness.  The Tribunal 
considered whether the respondent should be suspended either 
indefinitely or for a fixed period of time but concluded that the 
appropriate and proportionate penalty in this case was one of strike 
off, for the maintenance of the good reputation of the profession 
and the protection of the public demanded nothing less.  In this 
case, in the view of the Tribunal, the medical evidence adduced did 
not mitigate that sanction sufficiently to allow the respondent to 
continue in practice."   

 

46. The SDT went on to decide that there was no basis for suspending the order striking off 

the solicitor.  There was sufficient equity in her property to enable her to satisfy an order 

for the costs of and incidental to the inquiry, and the SDT ordered her to pay those.   

 



47. The Relevant Principles  

48. The Rule 5 Statement  

49. In Thaker v SRA, Jackson LJ said (at paragraphs 64 and 65 of his judgment) that the Rule 

5 Statement should set out a summary of the facts on which the SRA relies concisely and 

in chronological order.  The supporting evidence must be analysed so as to distil the facts 

which are relevant to the charge and to discard irrelevant material.  The Rule 5 Statement 

should then only refer to the facts which are relevant to establishing the charge.  If it is 

asserted that a solicitor knew or should have known something, the facts which support 

that assertion must be set out.  Once the primary facts have been set out, the Rule 5 

Statement should set out the allegations which are based on those facts. 

 

50. Dishonesty  

51. The issue of dishonesty in this context was considered by the Divisional Court in 

Singleton v Law Society [2005] EWHC 2915 (Admin).  It referred to the test in 

Twinsectra v Yardley.  That was a trust case (the issue was the test to be applied to show 

dishonest assistance in a breach of trust).  The Divisional Court recorded that it was 

common ground that that test was the appropriate test for the STD to apply.  The parties 

to this appeal also agree that it is the appropriate test here.  I note that has been some 

equivocation about the second element of the test in Twinsectra v Yardley (see Barlow 

Clowes International Ltd v Eurotrust International Ltd [2005] UKPC 37, [2006] 1 WLR 

1476; Abu-Rahmah v Abacha [2006] EWCA Civ 1492, [2007] 1 Lloyd's Rep 115; and 

Starglade Properties Ltd v Nash [2010] EWCA Civ 1314).  As I have indicated, the 

parties to this appeal agreed that the Twinsectra test was the test I should apply and 

I have no doubt that I am bound by both limbs of that test.  But I consider that I should 



acknowledge that this equivocation indicates a growing tendency in the higher courts, 

despite the decision in Twinsectra, both to erode the distinction between the two limbs of 

the test, and to downplay the importance of the second limb of the test. 

 

52. The pleading of an allegation of dishonesty  

53. The Divisional Court in Singleton gave guidance about the pleading of allegations of 

dishonesty.  In that case, the solicitor was charged with conduct unbefitting a solicitor.  

That can be committed with or without dishonesty.  The particulars of that charge were 

set out in nine paragraphs.  No express allegation of dishonesty was made.  The solicitor 

admitted all the particulars at the start of the SDT hearing.  It emerged, on the first day of 

the hearing, that the SRA contended that he had been dishonest, when the SRA's 

representative said so, in response to a question from the SDT at the end of the opening.  

The appellant did not protest or ask for an adjournment.  The SDT found, in relation to 

two allegations, that the appellant had been dishonest.  The Divisional Court held that the 

SDT had correctly understood and applied the test in Twinsectra v Yardley in finding that 

the appellant had been dishonest.  It then considered whether it had been open to the SDT 

to find dishonesty when that had not been pleaded.  It noted the seriousness of a finding 

of dishonesty for a solicitor.  The SRA submitted that "even if the appellant only heard 

the word dishonesty for the first time on the morning of the hearing" there had been no 

"significant unfairness" in that case.  Dishonesty was said to be implicit in the allegations 

in the Rule 5 Statement and the solicitor had been able to deal with that case at the 

hearing.  He had not asked for an adjournment.  The Divisional Court acknowledged the 

force of those arguments but held that the failure to particularise dishonesty in 

a document before the hearing was a procedural flaw.  The Divisional Court said: 
i. "We conclude that it is unacceptable for the [SDT] to make 



findings of dishonesty when there has been no documentary 
pleading of such an allegation in a clear and timeous way" 
(judgment paragraph 13). 

 

54. The failure expressly to allege or to particularise the allegation of dishonesty was 

a procedural flaw.  The court speculated that if an allegation of dishonesty had been 

pleaded, the appellant might have chosen to be represented, to have given sworn evidence 

rather than to make unsworn submissions, ask for an adjournment or adduce further 

evidence.  It was not able to say that had the allegation been pleaded it would have made 

no difference to the outcome.  The court held that the Law Society was under an 

obligation to give timely notice of an allegation of dishonesty with relevant particulars 

where appropriate unless it was obvious from the nature of the charge (for example a 

criminal offence which necessarily involves dishonesty).  The Divisional Court quashed 

the decision.  The parties asked the court, rather than remitting the case to the SDT, to 

deal with it itself.  The court did so and maintained a penalty of striking off.  It made no 

order as to costs.   

55. Further guidance about the pleading of dishonesty is given in paragraph 35 of the 

judgment of the Divisional Court in Constantinides v The Law Society [2006] EWHC 

725 (Admin).  That is to say, any conduct relied on must be precisely identified and the 

Rule 5 Statement must set out in relation to every aspect of the solicitor's conduct which 

is said to support an allegation of dishonesty the respects in which it is said to be 

dishonest.  The Rule 5 Statement must also specifically plead that the conduct was 

dishonest by ordinary standards and that the solicitor knew he was breaching those 

standards.  The Divisional Court in Constantinides referred to Twinsectra v Yardley.  The 

Divisional Court said that provided the SRA made its position clear in the Rule 5 

Statement (as it now is) there could be no objection to an allegation of dishonesty and an 



alternative allegation for state of mind falling short of dishonesty should the SDT not find 

the allegation of dishonesty proved.  The court said that if the approach of the SDT was 

to require the SRA to elect between dishonesty and the less culpable state of mind, that 

was wrong, as it would fail to protect the public. 

 

56. The findings of a Disciplinary Tribunal  

57. A different but related point emerges from the decision of King J in the decision of 

Chauhan v General Medical Council [2010] EWHC 2093 (Admin).  This (in an 

analogous context) is that if a panel makes adverse findings which go beyond the 

pleading in particularised charges and which could themselves have been the basis of 

further charges, it cannot use those findings to support its findings on those allegations 

which had been pleaded. 

 

58. Penalty  

59. Both counsel referred to the decision of the Court of Appeal in Bolton v The Law 

Society.  It is clear from that decision and from The Law Society v Salsbury [2008] 

EWCA Civ 1285; [2008] 1 WLR 1286 that it would be rare for a finding of dishonesty 

not to lead to striking off.  A finding of lack of integrity falling short of dishonesty will 

not necessarily lead to striking off but may well do so. 

 

60. The Arguments on this Appeal  

61. Mr Treverton-Jones takes two main points.  First he submits that the Rule 5 Statement 

was inadequately pleaded and second he submits that the SDT erred by making an 

unpleaded finding of dishonesty.  In his oral submissions he said that the findings of the 



SDT were that the solicitor had committed the criminal offence of fraud.  He relied in 

relation to transaction one on the finding of "deliberate deceit" in paragraph 199.  That, 

he submitted, was conduct which met both tests in Twinsectra v Yardley.  He also relied 

on the findings in paragraph 186.5, that the solicitor had been economical with the truth 

so as to mislead the other firm of solicitors and that this had been objectively dishonest.  

He relied in relation to transaction two on the SDT's use of the words "intentionally" and 

"deliberately" in paragraph 186.7 and 196.8 and on the phrase "deliberate delay" in 

paragraph 199.  He submits that that language indicates a finding of both objective and 

subjective dishonesty.  He also submitted that Mr Cunningham had accepted in his 

skeleton argument that the SDT made findings of objective dishonesty in paragraph 186.5 

and that he had also accepted that there was some force in the argument that the reference 

to "intentionally paying money away so that the charge could not be redeemed" in 

paragraph 186.8, and the findings of deliberate deceit in paragraph 199 were findings of 

dishonesty.   

62. He then submitted that it is inconceivable that the SDT did not take its findings on 

dishonesty into account when it dealt with sanction and that on the authorities the almost 

invariable sanction when a solicitor has been dishonest is striking off (see, for example, 

Salsbury).  He also submitted that the SDT erred in taking into account the SDT's 

previous finding against the solicitor.  Most of the conduct which was the subject of the 

charges had happened before the October 2014 hearing.  The SDT, he submitted, had 

taken into account something which was irrelevant to penalty.  Finally he submitted that 

if the appeal were allowed, the case should go back before a differently constituted SDT.  

He accepted that the charges (apart from allegation 5.1, which were not the subject of any 

appeal) were serious matters.  They would not justify a striking off, however.  The really 



serious matters were those pleaded in allegation 5.1.  He submitted that striking off was 

not inevitable, even if a lack of integrity was proved, however.  

63. Mr Cunningham submitted, first, that the majority of the findings and reasoning of the 

SDT had not been challenged.  On any view, leaving aside the arguments about allegation 

5.1, the solicitor was in a parlous position.  Charges 1.1 to 1.4, which were admitted, 

showed a comprehensive and substantial disregard for the Solicitors' Accounts Rules.  

The solicitor had not appealed against the findings on allegations 1.6 and 1.7, which she 

had denied.  She had failed to observe the rules about money laundering and had used the 

client account in order to make loans to clients.  He accepted that the solicitor would not 

have been struck off for those allegations by themselves but submitted that it would not 

have been at all surprising if the solicitor had been suspended from practice for those 

allegations.   

64. In the notice of appeal there was a faint and weak challenge to the finding of lack of 

integrity in relation to transaction two but no such challenge in relation to transaction 

one.  The finding about transaction two was said to be unclear but there was nothing 

ambiguous in the word "intentionally".  It was a synonym for deliberately.  Although the 

finding of lack integrity was formally challenged in the notice of appeal, no real attack 

had, or could have, been made to it.  No submission had been made, and none could be, 

that the findings or evaluations in relation to allegation 5.1 could not support a conclusion 

that the solicitor's conduct lacked integrity.  No finding of dishonesty had been made 

about transaction one.  The reference to objective dishonesty was clearly a reference to 

the first limb of the Twinsectra v Yardley test, to which the SDT had been referred by the 

solicitor's representative in her submissions.  The SDT was expressly not finding that the 

solicitor's conduct in relation to transaction one had been dishonest.  The obvious reason 



for that, he submitted, as the SDT was well aware, was that there was no allegation of 

dishonesty in play.  This was clear from the first sentence of paragraph 204, from 

paragraph 9 and from the way in which the SDT recorded the representative's 

submissions in paragraphs 163, 164, 165 and 180 of its judgment.  The decision of the 

SDT to strike off the solicitor was open to it.  The allegations were serious enough to 

warrant striking off.  This was true of transaction one and of transaction two.  

65. Mr Cunningham's submissions about the unpleaded allegation of dishonesty were that 

this argument disclosed no "nuclear" facts which could vitiate the outcome.  He accepted 

that some of the findings in relation to each transaction were findings of objective 

dishonesty but there was no pleading of dishonesty and no-one thought it was in play.  He 

referred to passages in the transcript of the hearing and in the judgment which supported 

that submission.  Findings of objective dishonesty were not enough to vitiate the decision 

if no-one though that dishonesty was in play.  Such findings could only, on the authority 

of Chauhan, vitiate the decision if the SDT had used those findings in some way.  But it 

was clear from its decision that it had not.  Paragraph 204 made it clear that the SDT had 

not relied on dishonesty in its decision on sanction.   

66. Mr Cunningham was in some difficulty, however, in my judgment, in explaining away 

the phrase "deliberate deceit".  His submission, in effect, was that as there was no pleaded 

allegation of dishonesty, the SDT was precluded from finding dishonesty and therefore 

could not have done so.  He then made a submission which somewhat cut across that first 

submission on deliberate deceit.  He submitted that there was no challenge to the SDT's 

assessment that the solicitor had been guilty of deliberate deceit and that such a finding 

on the facts was warranted.   

67. His final point was to ask rhetorically where this goes.  Should the case be sent back to 



the SDT for the solicitor to be cross-examined on her subjective views of right and wrong 

in circumstances where there was no challenge to any of the findings of fact?  It would be 

an entirely pointless exercise.  The uncontested facts were sufficient to justify a decision 

to strike off the solicitor on the basis of the other charges and the lack of integrity 

displayed in the two transactions referred to in allegation 5.1.  

 

68. Discussion  

69. The Rule 5 Statement  

70. The pleading point is a new point.  It was not taken in the notice of appeal or at any stage 

in the interlocutory hearings before the SDT.  It seems that it was raised during the 

hearing but only in Ms Lee's closing remarks for the appellant (see paragraphs 159 to 

160, 172 to 175 of the decision).  The SDT held that the Rule 5 Statement was clear and 

that the appellant knew what allegations she faced (decision paragraphs 178 to 180).  

Mr Cunningham showed me the appellant's witness statement which was prepared for the 

SDT hearing.  She did not say in that statement that she had had difficulty understanding, 

or replying to, the case against her, and she set out her case in response to the allegations.  

The SDT's decision records at paragraphs 93 and 94 the way in which Mr Barton 

summarised the allegations of lack of integrity in his submissions to the SDT and I have 

already referred to the submissions of Ms Lee which showed how she understood those 

allegations.   

71. Mr Cunningham submits that in that situation it was not open to the appellant to rely on 

this new point for three reasons which were set out in paragraphs 6.3 to 6.5 of the 

skeleton argument.  I would be inclined to agree with those submissions.  The real 

question, however, is whether the test in Part 52.11 is met.  Even if I did not agree with 



Mr Cunningham's submissions, I do not consider, in the light of the solicitor's witness 

statement, and of the arguments about the Rule 5 Statement which were put forward 

during the hearing, that any deficiencies in the Rule 5 Statement meant that the decision 

of the SDT was unjust because of a serious procedural or other irregularity in its 

proceedings.  So I do not allow the appeal on the basis of these belatedly raised pleading 

points.  Nonetheless, it does seem to me that the document could have been clearer in 

order to comply fully with the judgment in Constantinides, to which I have already 

referred.   

 

 

72. Dishonesty  

73. As I have said, the issues are: 

(1) Whether the SDT investigated or made findings or apparent findings of 

dishonesty against the solicitor, and if so; 

(2) Since the SRA did not plead or argue before the SDT that the solicitor's conduct 

had been dishonest, whether the SDT was nonetheless entitled to do so, and if not; 

(3) What the effect of that conduct is on the judgment of the SDT. 

74. In my judgment, a reasonable reader of the judgment would conclude that the SDT did 

consider the issue of dishonesty.  This is clear from its finding of objective dishonesty, 

that it is that the first limb of Twinsectra test was met.  It is also clear from the language 

to which Mr Treverton-Jones objected, and which Mr Cunningham conceded, involved 

findings of objective dishonesty.   I consider that a reasonable reader of the judgment 

would also conclude that in describing a solicitor's conduct as involving deliberate deceit, 

the SDT was finding in substance that she had been dishonest.  I am also troubled by the 



phrase "intentionally economical with the truth so as to mislead the solicitors".  It is 

common ground that dishonesty was not supposed to be in play in this case.  It was not 

pleaded and the SRA made it clear that it was not alleging dishonesty at the hearing.  

Dishonesty is a word which no solicitor would wish to see associated with her name in 

findings made by the SDT.  This point has greater force than it would have had in the 

immediate aftermath of the decision in Twinsectra v Yardley because of the apparent 

erosion of the distinction between the two limbs of the test in Twinsectra v Yardley, 

which I have already mentioned.   

75. All of this meant that the SDT should have been extremely careful to avoid any 

suggestion that dishonesty played any part in its reasoning or findings.  In my judgment, 

the SDT was wrong to have engaged in any reasoning which suggested that it was 

considering whether or not the solicitor had been dishonest.  It should not have 

considered, or applied, or referred to, any part of the Twinsectra test.  It also means that it 

should not have used words which did, or might, suggest to a person reading the 

judgment of the SDT that the SDT had found that the solicitor had in fact between 

dishonest.  But it did all of these things.  Insofar as it did so, the decision, in my 

judgement, is wrong.  None of this is saved by the sentence which starts: "Whilst there is 

no allegation before the Tribunal of dishonesty ... ".  All that clause does is to make 

a factual statement about the state of the pleadings, and the SRA's presentation of the 

case.  It does not, in the context of the language which Mr Treverton-Jones criticises, 

reassure the careful reader about the SDT's view of the solicitor's conduct.  But I do not 

consider that there is any basis in the suggestion that the SDT's underlying findings of 

lack of integrity in relation either to transaction one or to transaction two are undermined 

by the SDT's error in allowing itself to give vent to its own feelings about the solicitor's 



conduct by describing it in terms which went further than the pleaded charges.  I can see 

no conceivable grounds on which the findings of lack of integrity could be said to be 

undermined by this error. 

76. What is the effect of this?  I will hear submissions about the consequences of my decision 

but I should indicate what my provisional views are.  Those are, first, that I have little 

choice but to quash the judgment of the SDT.  In so far as it refers to dishonesty, or 

makes findings which are suggestive of dishonesty, that decision was wrong.  I should 

make clear, however, that subject to submissions about what I should do as a 

consequence of that, my provisional view is that it would be contrary to the overriding 

objective to remit this case to the SDT for a rehearing.  The investigation and hearing 

before the SDT cost the SRA some £43,000.  The costs of a further hearing will not be as 

great because the investigative work will not be repeated.  Further, the possible scope of 

any such hearing is a matter for debate.  But it seems to me, again provisionally, that 

given my views about the soundness of the findings of the lack of integrity and given the 

lack of any challenge to any other findings of the SDT, it would be futile for me to remit 

this case to the SDT for a rehearing.  It seems to me, again subject to submissions, that 

the options are for me to make a fresh decision about sanction, or for me to remit this 

case to the SDT for it to deal with the issue of sanction only.   

77. Finally I should deal with the submission that the SDT erred in taking into account in 

paragraph 200 of its judgment the solicitor's disciplinary record.  It is clear from the 

guidance note on sanctions that this is a potentially relevant consideration, so it cannot be 

said that the SDT erred in mentioning it.  I reject the submission that the SDT was wrong 

to say that: "Her admission was at the time of the events that had led to the allegation of 

lack of integrity in relation to Ms A's matter".  Two of the letters to which I have already 



referred were written after the October 2014 hearing.  The SDT was entitled to say that 

those two letters showed that the solicitor had not been "meticulous in her dealings" after 

the October 2014 hearing.  The fact that much of the conduct which was the subject of 

the allegation in question occurred before the October 2014 hearing does not, in my 

judgment, significantly undermine that criticism of the solicitor which the SDT made.   

78. For those reasons, this appeal succeeds to the extent to which I have indicated.  As I have 

said, I will hear submissions about the order which I should make in consequence. 

79. MR CUNNINGHAM:  My Lady, my first submission is to invite your Ladyship to give 

me 5 minutes with my instructing solicitors to consider and discuss what your Ladyship 

has arrived at. 

80. MRS JUSTICE ELISABETH LAING:  I am more than willing to do that.  

Mr Treverton-Jones, would you like a similar opportunity? 

81. MR TREVERTON-JONES:  My Lady, a few minutes, I think, would be of benefit to 

both parties. 

82. MRS JUSTICE ELISABETH LAING:  Will 5 minutes be enough or would you like a bit 

longer? 

83. MR TREVERTON-JONES:  I would have thought a little longer. 

84. MR CUNNINGHAM:  How about 10.30 am, my Lady? 

85. MRS JUSTICE ELISABETH LAING:  10.30 am, all right.  I will rise until 10.30 am. 

86. (A short adjournment)  

87. MR CUNNINGHAM:  My Lady, I am very grateful for the indulgence of that period of 

time.  My Lady, I hope your Ladyship's heart will not drop but we are going to invite 

your Ladyship to deal and dispose of the remainder of the matters today, rather than them 

being --  



88. MR TREVERTON-JONES:  We as in you, not us. 

89. MR CUNNINGHAM:  My Lady, I am going to invite your Ladyship. 

90. MRS JUSTICE ELISABETH LAING:  I was assuming that you were talking about 

"you" as in "your side".   

91. MR CUNNINGHAM:  If your Ladyship is with us on that, by which I mean my side, 

I would invite your Ladyship to deal with sanction and then costs as two discrete and 

sequential issues because the first may impact on the second. 

92. MRS JUSTICE ELISABETH LAING:  All right. 

93. MR CUNNINGHAM:  My Lady, if I need to persuade you about dealing with it today, 

we just want closure and not the risk of incurring another raft of costs which would 

inevitably be associated with a remission. 

94. MRS JUSTICE ELISABETH LAING:  All right, that is very helpful and very succinct, 

thank you, Mr Cunningham.  Yes, Mr Treverton-Jones? 

95. MR TREVERTON-JONES:  My Lady, for our part we would ask your Ladyship to remit 

this case to the SDT to deal with the issue of penalty.  My Lady, the difficulty with the 

court dealing with the matter is that the SDT is the expert tribunal which has the 

experience and knowledge of hundreds of cases in which to frame this particular case.  In 

the old days, my Lady, all these appeals went to the Lord Chief Justice or his deputy.  

These days, they are spread out amongst the judges of the Administrative Court and/or 

the Divisional Court, so that the individual judges tend not to hear more than one or 

perhaps two cases themselves, and in those circumstances, my Lady, we would submit 

that the matter ought to be dealt with by the expert tribunal, the SDT.  Of course that will 

involve an increase in costs but it should be, we would submit, but a 1-day matter and the 

costs should not be too significant.  My Lady, for those reasons we would invite your 



Ladyship to remit the case to the SDT. 

96. MRS JUSTICE ELISABETH LAING:  Taking that course might involve costs 

consequences for your client.  It might make it more expensive for her.  She is happy to 

take that on the chin, is she?  

97. MR TREVERTON-JONES:  She will take that risk.  My Lady, if it is to be remitted to 

the SDT, plainly we would submit in the light of your Ladyship's judgment it should be 

a freshly constituted tribunal. 

98. MRS JUSTICE ELISABETH LAING:  Do you want to say anything about that?  

99. MR CUNNINGHAM:  At the risk of saying something sickeningly sycophantic, my 

Lady, we would have no difficulty in persuading your Ladyship that you are qualified to 

deal with the sanction element of this.  My Lady, the principles are well known and I can 

remind your Ladyship about them in Bolton.  My Lady, your Ladyship is emersed in the 

facts and it seems to us a complete waste of time and money for it to go off yet again. 

100. MRS JUSTICE ELISABETH LAING:  All right.  I have to decide what course of 

action to take in the light of my decision that the SDT went wrong in its judgment in this 

case by making and/or appearing to make findings about dishonesty in a case where 

dishonesty was not pleaded and the SRA before the SDT expressly disavowed any 

reliance on dishonesty.  Mr Cunningham QC, for the SRA, invites me to make the 

decision about penalty myself.  He points out that remitting the matter to the SDT will 

lead to the incurring of more costs and he submits that I am in as good a position as the 

SDT would be to make a decision on penalty.   

101. Mr Treverton-Jones resists that.  He submits that the SDT is the expert tribunal 

and has the expert knowledge.  He does accept that this will involve an increase in costs 

but nonetheless wishes the SDT rather than me to deal with it.   



102. On balance, I am narrowly persuaded that it would be right for me to remit the 

case to the SDT.  I reach that conclusion with considerable reluctance, as it seems to me 

that that will lead to the incurring of more unnecessary costs.  On the other hand, it seems 

to me that the SDT in this case, having wrongly embarked on consideration of the 

question of dishonesty, the appellant is entitled to have the SDT, properly directing itself, 

consider the issue of penalty.  I note that in the case that I referred to in my judgment, 

that is Singleton, where the Divisional Court itself dealt with the question of penalty, it 

was invited to do so by both parties.  It seems to me that if there is no agreement about 

this matter, the appellant is entitled to have the matter remitted to the SDT for it, properly 

directing itself, to deal with the question.  As I say, I reach that decision narrowly on 

balance and with considerable reluctance.  So that is the order I am going to make. 

103. MR CUNNINGHAM:  I am happy to agree with my learned friend that it should 

be a differently constituted panel. 

104. MRS JUSTICE ELISABETH LAING:  Sorry, I should have made that clear. 

105. MR CUNNINGHAM:  My Lady, costs are very difficult because of the remission 

-- I do not criticise the remission -- because the matters are not concluded in relation to 

this appeal and if the SRA persuades the Tribunal that the strike off should stand, that 

would, we say, have an impact on the costs position. 

106. MRS JUSTICE ELISABETH LAING:  It will certainly have an impact, it seems 

to me, on the costs before the SDT both of the first hearing and of the second hearing. 

107. MR CUNNINGHAM:  But, my Lady, I say this with respect, it is hard to evaluate 

the degree to which my learned friend has succeeded.  Of course he has succeeded in 

persuading your Ladyship to quash the dishonesty element of the finding but appeals are 

normally against orders rather than judgments and we do not know what the outcome will 



be in relation to order, by which I mean sanction. 

108. MRS JUSTICE ELISABETH LAING:  I understand that submission but, 

provisionally at any rate, I think that Mr Treverton-Jones has succeeded to the extent that 

he has persuaded me that the question of sanction should be remitted to the SDT, and 

whereas I would not, again provisionally, be persuaded that it would be right for me to 

interfere with the decision of the SDT on costs in relation to costs of the hearing before it 

and I also think that it would be right for the SDT to make a decision about the costs of 

the remitted hearing, provisionally, it seems to me that the costs of this appeal can be, as 

it were, severed from those costs and that it would be right for me to deal with those. 

109. MR CUNNINGHAM:  My Lady, in those circumstances, accepting that the 

provisional views are the ones I need to deal with, my Lady, we would draw these points 

to your attention.  Yes, there has been a partial success by my learned friend, 

Mr Treverton-Jones, in relation to the removal of the dishonesty findings but much of 

what my learned friend submitted did not persuade your Ladyship, the complaints about 

the Rule 5 Statement, the complaint about the previous conviction, but above all, your 

Ladyship, what remains in this case are unchallenged and, I think in your Ladyship's 

view, unchallengeable findings that would warrant the actual case that was advanced, 

which was one of a lack of integrity.  My Lady, I also draw to your attention the fact that, 

in so far as anyone has been in error in these proceedings, it is neither my learned friend 

nor me or our sides but the overenthusiasm of the SDT.  My Lady, I was careful to show 

your Ladyship how meticulous and scrupulous Mr Barton was in trying to steer the SDT 

away from the outcome that your Ladyship has regarded as unsatisfactory.  My Lady, in 

all of those circumstances, it is our submission that an adverse costs order against us 

would be inappropriate.  My Lady, that leaves either an adverse costs order against 



Mr Treverton-Jones, Ms Kiani, or something in the middle, my Lady, and there are cases 

where this sort of outcome, which is, if I may say so, neither clearly in favour of one side 

or the other, produces something along the lines of no order.  My Lady, this exercise, 

I know it has cost Ms Kiani a lot of money, this exercise is costing the SRA a lot of 

money as well.  So, my Lady, our position is that your Ladyship might reflect the only 

partial success of Mr Treverton-Jones in a similarly partial adverse costs order against 

Ms Kiani, or your Ladyship may take the view that this is a case where there should be 

no order.   

110. MRS JUSTICE ELISABETH LAING:  What is the position normally?  If despite 

the SRA's submissions the SDT gets things wrong and as it is a second appeal, 

presumably normally costs are awarded against the SRA, are they not?  Is the scheme of 

things not that the SRA is, overall, responsible for what the SDT has decided?  

111. MR CUNNINGHAM:  My Lady, first of all there is a separation between the two.  

My Lady, there is a very substantial body of authority to the effect that a regulator who 

loses at first instance, which is what the Tribunal is, does not automatically face an 

adverse costs order because the regulator is only doing its duty.  My Lady, there is 

Baxendale-Walker.  My Lady, there is less clarity, though my learned friend will 

probably disagree with that submission, as to the position at appellate level, my Lady, 

and there is some authority to the effect that normal appellate costs consequences attach 

to the outcome at appellate level.  My Lady, there is some authority to the effect that you 

have to analyse the nature of the outcome in order to properly dispose of the costs 

position, my Lady, and that is where I say we are in this case, my Lady, I say this with 

maximum respect, but, my Lady, although there has been partial success, there has been 

substantial failure. 



112. MRS JUSTICE ELISABETH LAING:  I appreciate that. 

113. MR CUNNINGHAM:  My Lady, it would be, in our submission, wrong just to go 

to the default position of costs following the event.  My Lady, the event is only very 

partial in this case.  My Lady, I am not submitting that it is straightforward or obvious 

what your Ladyship should do. 

114. MRS JUSTICE ELISABETH LAING:  That is helpful. 

115. MR CUNNINGHAM:  My Lady, what I am submitting is that it is not obvious 

that there should be the normal sort of adverse costs order to penalise a loser because in 

many respects both sides have won and both sides have lost. 

116. MRS JUSTICE ELISABETH LAING:  Presumably you would not dissent from 

the provisional view that I have expressed in relation to the costs of the hearing before the 

SDT and the costs which are going to be incurred in the remitted hearing?  

117. MR CUNNINGHAM:  No, that must be a matter for the SDT. 

118. MRS JUSTICE ELISABETH LAING:  That is very helpful, thank you very 

much.  Yes, Mr Treverton-Jones? 

119. MR TREVERTON-JONES:  My Lady, we do submit that the costs position is 

actually clear.  Ordinarily the successful appellant on appeals from the Solicitors' 

Disciplinary Tribunal will receive a costs order in his or her favour.  Can I hand up the 

case of Bass and Ward, which I know my learned friend has.  My Lady, if I can pick it up 

at paragraph 3.  This was an appeal which had succeeded in part, run by Mr Sachdeva 

against Mr Timothy Dutton acting for the SRA.  My Lady, paragraph 3, if I could start 

there. 

120. MRS JUSTICE ELISABETH LAING:  Let us just read paragraph 1 to see what 

the outcome was. 



121. MR TREVERTON-JONES:  It is one allegation, I think.  So paragraph 3: 
i. "As to the costs of the appeal, Mr Dutton QC for the SRA submits 

that there should be no order as to costs - firstly as a matter of 
principle; alternatively on the facts.  As to the matter of principle, 
he relies on the judgment of the Court of Appeal in 
Baxendale-Walker v the Law Society, approving the approach 
taken in that case in the Divisional Court by Moses LJ, who said: 

 
ii. 'Absent dishonesty or a lack of good faith, a costs order should 

not be made against a regulator unless there is good reason to 
do so, and that reason must be more than that the other party 
has succeeded'. 

 
iii. The Court of Appeal reached the same conclusion, albeit in 

slightly different words.  However, that case concerned a dispute 
as to the incidence of the costs of the proceedings before the 
Disciplinary Tribunal themselves.  The Tribunal had made what 
I must say, with respect, seems to have been a somewhat eccentric 
order.  Notwithstanding that the Tribunal had found the solicitor 
guilty of unbefitting conduct and suspended him from practice for 
three years, the Tribunal made an order that the Law Society pay 
30 per cent of the solicitor's costs of the proceedings, since one of 
the two allegations (the only one which was contested) had not 
been proved.   

 
iv. The Divisional Court allowed the Law Society's cross-appeal on 

costs and ordered the solicitor to pay 60 per cent of the Law 
Society's costs.  The Court of Appeal affirmed that order.  Their 
remarks appear to me to have been directed to the issue which they 
had to decide, namely whether the regulator should have to pay 
part of the costs before the Tribunal.  Since Mr 
Baxendale-Walker's appeals to the Divisional Court and Court of 
Appeal were unsuccessful, and the Law Society's cross-appeal to 
the Divisional Court from the Tribunal was successful, Mr 
Baxendale-Walker was no doubt ordered to pay the regulator's 
costs on appeal in accordance with the usual practice." 

 

122. So Bean J there saying that Baxendale-Walker applies at first instance, it does not 

apply on appeal, and then he goes on: 
i. "I have been referred to two other authorities.  In Bryant v The 

Law Society the Divisional Court  (Richards LJ and Aikens J) had 
to determine an order for costs in a case where they had allowed 
a solicitor's appeal against some but not all of the findings of the 



Solicitors' Disciplinary Tribunal.  The solicitor succeeded on 
appeal on the issue of dishonesty, but not on some, at least, of the 
charges of misconduct.  The relevant paragraph is the last one, 
dealing with the costs before the Divisional Court themselves.  
They said: 

 
ii. 'As for the appeal, we see no reason why the normal approach 

under the CPR should not apply.  We consider that the 
appellants are the substantial winners, even though they have 
not succeeded in displacing all the findings that were 
challenged.  We therefore order that the Law Society shall pay 
the costs of both appellants on this appeal.  We will also order 
that those costs be set off against the costs that the appellants 
were ordered to pay in respect of the tribunal hearing'.   

 
iii. Although both parties were represented by Queen's Counsel, 

neither side referred to the previous decision of the Court of 
Appeal in Baxendale-Walker v the Law Society." 

123. My Lady, one of those Queen's Counsel was me, I represented Mr Bryant and 

Mr Bench in that appeal.  They were successful because the SDT had applied the wrong 

test of dishonesty, they had applied a purely objective test rather than the test in 

Twinsectra, so in that case there was no criticism of the SRA that I can recall whatsoever, 

the matter turned upon whether or not the correct test of dishonesty had been applied by 

the Tribunal, and the court, allowing the appeal said well, Mr Bryant and Mr Bench won 

most of this appeal, therefore they should have their costs on the ordinary basis under the 

CPR.  Paragraph 8: 
i. "In Walker v the Royal College of Veterinary Surgeons, the 

Judicial Committee of the Privy Council had to make a decision on 
costs in circumstances where the practitioner's appeal against a 
disciplinary committee order that he be removed from the register 
of veterinary surgeons be allowed and that there should be 
substituted an order for his suspension for 6 months.  He applied 
for an order that the Royal College pay the costs of his successful 
appeal to the Board, and the Judicial Committee granted that 
application.  At paragraph 3, their Lordships, having been referred 
to Baxendale-Walker and other cases by counsel for the Royal 
College, said this:  

 
ii. 'The authority relied on [one of them was Baxendale-Walker] 



concern the different position of costs before disciplinary 
tribunals or before a court upon a first appeal against an 
administrative decision by a body such as the police or 
regulatory authority.  In the present case the disciplinary 
committee made no order for costs in respect of the 
proceedings before it and no-one has challenged that. 

 
iii. Mr Dutton relies on that paragraph and submits that the Judicial 

Committee, in effect, were giving their blessing to the applicability 
of the Baxendale-Walker decision to a first appeal from 
a disciplinary tribunal.  But Mr Sachdeva relies, in my judgment 
correctly, on paragraph 5 of Walker.  There reference is made to a 
large number of cases on appeal from disciplinary bodies, where, 
until a relatively recent amendment to the law, the first appeal was 
to the Judicial Committee themselves.  Cases are cited involving 
the General Medical Council, the General Dental Council and the 
Royal College of Veterinary Surgeons.  They include, for example, 
the very well-know case of Priess v the General Dental Council.   

 
iv. In my judgment, the decision in Baxendale-Walker does not 

govern costs on appeal, and therefore there is no reason in 
principle why Mr Bass and Mr Ward should not recover costs on 
the appeal." 

 

124. My Lady, we respectfully invite your Ladyship to follow the reasoning of Bean J 

in that case.  The position is this: your Ladyship has found that on a fair reading of the 

SDT decision it involved a finding of dishonesty which went beyond the pleaded 

allegation.  It was open to the SRA to concede this appeal and agree that the reading that 

your Ladyship has given to the relevant paragraphs was the correct reading and, in our 

submission, it was the plain and obvious reading of those paragraphs, the SRA could 

have agreed that this appeal could be allowed and the matter remitted for a further 

hearing in the SDT.  That is the ultimate result, that is actually what happened in another 

case in which I was involved in last year, where a similar challenge was made that the 

SDT had gone wrong and there should be a rehearing and the SRA agreed to that and the 

appeal was allowed by consent with no order for costs.  Here, the SRA has fought it to 

the last day and, in our respectful submission, the ordinary consequences should follow 



and they should be ordered to pay the costs.   

125. I make that submission additionally, my Lady, to the point that, as your Ladyship 

will have seen, at first instance the SRA is largely immune from an adverse costs order 

due to the decision in Baxendale-Walker.  My client has already spent the sum of money 

which she incurred by being represented by Ms Lee below, she will have to incur further 

expense in being represented at the rehearing. 

126. MRS JUSTICE ELISABETH LAING:  In a sense, that is her choice because that 

could have been dealt with today. 

127. MR TREVERTON-JONES:  My Lady, I accept that.  My Lady, I will not go back 

over the reasons why she invited your Ladyship to do what your Ladyship has done.  In 

our respectful submission, the costs should follow the event.  As for my learned friend's 

points about Mr Treverton-Jones lost on the paragraph 200 point, well that probably 

occupied, I suspect, about 5 per cent, if that, of the court's time, and the position about the 

pleading in the Rule 5 Statement was never advanced as a separate ground of appeal, it 

was simply advanced as an explanation as to how the Tribunal could have gone wrong.  

So, my Lady, for those reasons, we respectfully submit that the ordinary costs rule should 

follow and that my client should have her costs and we would invite your Ladyship, if 

you are with us, to summarily assess those costs.  

128. MRS JUSTICE ELISABETH LAING:  I have picked up from this case that was 

just handed up that what happened either in that case or in another case was that the court 

ordered the costs order made in relation to the appeal to be set off.  

129. MR TREVERTON-JONES:  To be set off.  That was what was done in Bryant 

and Bench, your Ladyship is absolutely right. 

130. MRS JUSTICE ELISABETH LAING:  So presumably, if I were to make an order 



in your favour, you would accept that that should be set off against the liability incurred 

in the SDT?  

131. MR TREVERTON-JONES:  What I would invite your Ladyship to say is that 

costs below in the SDT ought now to be determined by the STD on the subsequent 

hearing and that if, as I suspect is inevitable, my client is order to pay some or all of the 

costs of the SRA in one or both of the hearings, then any costs order in her favour today 

can be and should be set off against that liability. 

132. MRS JUSTICE ELISABETH LAING:  I think that last point has only just 

emerged.  Mr Cunningham, do you want to make submissions on the suggestion that the 

SDT on the remitted hearing should deal with the costs from the first hearing as well as 

with the costs of the second hearing?  

133. MR CUNNINGHAM:  My Lady, in our submission, the costs of the first hearing, 

and, my Lady, we understand your Ladyship to have agreed with this, has a line drawn 

under it. 

134. MRS JUSTICE ELISABETH LAING:  That was the provisional view I was 

expressing subject to submissions and this point has just emerged. 

135. MR CUNNINGHAM:  My Lady, we say the line remains drawn.  My Lady, your 

Ladyship will stop me if this is impermissible.  My Lady, there was a reference in Bass to 

the Walker decision.  My Lady, I do have the Walker decision here and I have given it to 

my learned friend before we started.  My Lady, we would submit that your Ladyship 

should have that in mind before concluding the position in relation to costs.  My Lady, if 

my learned friend wishes to make submissions in relation to it, then of course I could not 

possibly object but, my Lady, the position is not quite as cut and dried as the then Bean J 

suggested. 



136. MRS JUSTICE ELISABETH LAING:  Would you like me to have a look at it?  

137. MR CUNNINGHAM:  It is mercifully short.  My Lady, yes, your Ladyship 

should have a look at it, I wanted to take your Ladyship to paragraph 5, which is referred 

to in Bass, and 6. 

138. MRS JUSTICE ELISABETH LAING:  Let me just read paragraph 1 to see how it 

all comes up.  So it is appeal against strike off, successful, substitution of suspension for 

6 months.  So paragraph 5. 

139. MR CUNNINGHAM:  My Lady, it is right, as Bean J records, that there are 

a number of cases in which there has been an adverse costs order against the regulator. 

140. MRS JUSTICE ELISABETH LAING:  Yes, so there is great long list of them in 

paragraph 5.   

141. MR CUNNINGHAM:  Yes, my Lady, but if you get to the third last line of 

paragraph 5 on page 2, there is an exception.  No order for costs was made in two cases 

where the appeal failed on liability but succeed on penalty and those two are recited.  

Paragraph 6:  
i. "The Board sees no reason to depart from its previous practice [and 

then it deals with the exception].  Here there was no appeal on 
liability and it was at all times accepted and submitted on 
Dr Walker's behalf that the appropriate disposal would have been 
and was suspension for a period such as that which the Board in 
the event advised should be imposed." 

 

142. My Lady, we do not know what the overt position of Ms Kiani is in relation to 

penalty, my Lady, and in so far as liability is concerned, my Lady, she has failed in this 

sense: that it is, in my submission, inconceivable that she will not be the subject of a very 

substantial penalty, whether it is strike off or suspension remains to be seen but, my 

Lady, she has in no way been exonerated by your Ladyship.   



143. MRS JUSTICE ELISABETH LAING:  No, I accept that. 

144. MR CUNNINGHAM:  My Lady, in the absence of exoneration, my Lady, your 

Ladyship, with respect, needs to think long and hard about the degree to which this is 

a conventional case with a conventional winner, my Lady, and I have already submitted, 

and I repeat the submission, it would be wrong, in our submission, to penalise my clients 

with an adverse order on the footing that are conventional losers.  My Lady, those are my 

submissions, and of course my learned friend can reply. 

145. MRS JUSTICE ELISABETH LAING:  Yes, Mr Treverton-Jones? 

146. MR TREVERTON-JONES:  My Lady, with the greatest of respect, they were the 

conventional losers.  Mr Bryant and Mr Bench were not exonerated either.  Mr Bryant 

and Mr Bench had their strike-off order reduced to a 2-year suspension because of the 

error of law made by the Tribunal.  It remains to be seen whether my client will be struck 

off or whether some lesser penalty will be imposed but as far as these proceedings are 

concerned, she is the winner and the ordinary consequences, we would submit, should 

follow. 

147. MRS JUSTICE ELISABETH LAING:  All right.  I am asked to deal with the 

costs of this appeal.  I am not going to interfere with the costs order that was made by the 

SDT below nor can I make any suggestions about what costs order should follow the 

remitted hearing, so I am dealing only with the costs of this appeal.  Mr Cunningham, on 

behalf of the SRA, submits that the appellant has not been a conventional winner in this 

case because although her appeal against the findings and the implied findings of the 

SDT of dishonesty has succeeded and I have remitted the matter to the SDT on the 

question of sanction, she has not succeeded in any challenge to liability in relation to 

allegation 5.1.  It seems to me that there is considerable force in that point but I am 



nonetheless going to order that the SRA pay the costs of this appeal because it seems to 

me that the solicitor was entitled to bring to this court her concerns about the findings of 

dishonesty in the decision of the SDT and on that issue, which it seems to me was the 

main issue on which this appeal was brought, she has succeeded.  So I order the SRA to 

pay the reasonable costs of this appeal, which I will assess summarily, and I also order 

that those costs be set off against the order for costs that was made by the SDT in relation 

to the hearing before it. 

148. MR TREVERTON-JONES:  My Lady, then I think it purely remains for your 

Ladyship summarily to assess the costs.  Does your Ladyship have a costs schedule?  

149. MRS JUSTICE ELISABETH LAING:  I am just checking.  I was certainly sent 

two costs schedules.  Yes, I think I have got two costs schedules.  So let me just work out 

whose is which.  So your costs schedule, I think, is behind a letter dated 2 June from 

Murdochs solicitors, is that right?  

150. MR TREVERTON-JONES:  I am told that is correct, my Lady, yes. 

151. MRS JUSTICE ELISABETH LAING:  So the total claimed is £44,000.  

Goodness.  That is an awful lot of money. 

152. MR TREVERTON-JONES:  The SRA's costs came out at £34,500.  Neither 

schedule includes today.  My Lady, perhaps it is for Mr Cunningham to take issue with 

individual matters rather than for me to seek to justify them and I will see where the 

dispute is and I will reply, if I may. 

153. MRS JUSTICE ELISABETH LAING:  Yes, Mr Cunningham? 

154. MR CUNNINGHAM:  My Lady, these are always the most invidious submission 

that counsel have to make. 

155. MRS JUSTICE ELISABETH LAING:  I imagine, despite the fact there is a little 



bit of schadenfreude there as well. 

156. MR CUNNINGHAM:  Not at all, my Lady.  My Lady, we would invite your 

Ladyship to look at our schedule as the benchmark in relation to this.  My Lady, there are 

obvious differentials, one is the hourly rate that the solicitors Murdochs have charged and 

the other is the fees for counsel, Mr Treverton-Jones' fees being noticeably higher than 

mine.  My Lady, I am not going to make a personalised attack but I do submit that these 

are at the upper and wrong end of the scale and that somewhere nearer my schedule 

would be more appropriate. 

157. MRS JUSTICE ELISABETH LAING:  I suppose the main difference between the 

tasks which the respective legal teams had to do to prepare for the appeal would be the 

advice on appeal and settling the notice of appeal and presumably the preparation of the 

bundles for the court, would that be right?  

158. MR CUNNINGHAM:  Yes, my Lady, but advice was also given, not 

surprisingly, on our side, and properly so.  My Lady, the appeal bundles would not 

explain a £10,000 differential between the two schedules. 

159. MRS JUSTICE ELISABETH LAING:  No, I was trying to work out what the 

reasons for the differences might be other than the difference in the scale of solicitors 

costs and/or fees.  So I see there is a fairly substantial fee for advice and for the hearing.  

Do not answer this if you do not want to.  Does the SRA pay, as it were, fixed rates to the 

barristers it instructs?  

160. MR CUNNINGHAM:  Yes.   

161. MRS JUSTICE ELISABETH LAING:  I thought it might. 

162. MR CUNNINGHAM:  And I am not embarrassed to say they are not the 

commercial rates, my Lady.   



163. MRS JUSTICE ELISABETH LAING:  What is the difference between the 

amounts charged for the costs incurred by the solicitors?  

164. MR CUNNINGHAM:  My Lady, one can do that by looking at the -- the relevant 

amount charged by Murdochs, as far as I can see, is £7,455 and the equivalent amount 

charged by the SRA is £4,972.  So there is £2,500 difference, my Lady, or thereabouts.   

165. MRS JUSTICE ELISABETH LAING:  That is helpful.  Is there anything you 

want to add, Mr Treverton-Jones?  

166. MR TREVERTON-JONES:  Well, my Lady, I think the principal difference 

between the solicitors' costs is the hourly rate but Mr Forman's rate is within the 

guidelines, and the reason why the SRA rates are so much lower is that, of course, they 

are in-house, so they did not use external solicitors for this and that is why there is 

a difference there.  My Lady, there is then a difference of about £4,000, I think, between 

respective counsels' fees charged, and they are higher than they would ordinarily be 

because in both cases there was a change of leading counsel. 

167. MRS JUSTICE ELISABETH LAING:  All right. 

168. MR TREVERTON-JONES:  There is not a significant difference, I think, when 

one looks at counsel's fees bearing in mind that there always is a little bit more work to 

do for the appellant than for the respondent because the appellant has to set the appeal up 

and the respondent has to respond to that appeal. 

169. MRS JUSTICE ELISABETH LAING:  Doing the best I can, I am going to assess 

the costs summarily at £42,000 and those costs will be, as I say, set off against the costs 

liability incurred by the appellant in relation to the hearing below.   

170. Now, I should, I think, ask for submissions about one further point.  It seems to 

me that a consequence of quashing the decision of the SDT would be that the striking off 



order would fall but it does seem to me that the ring should be held pending the further 

decision of the SDT on the remitted hearing. 

171. MR TREVERTON-JONES:  My Lady, we would respectfully agree and we will 

undertake not to apply for a fresh practising certificate until the conclusion of the SDT 

rehearing.  So the ring will be held. 

172. MRS JUSTICE ELISABETH LAING:  Is that acceptable to your clients, 

Mr Cunningham? 

173. MR CUNNINGHAM:  My Lady, yes.  My Lady, I am assuming that undertaking 

is given to the court, and on that footing, yes, my Lady. 

174. MRS JUSTICE ELISABETH LAING:  I just thought I should cover that point. 

175. MR CUNNINGHAM:  My Lady, I should raise one further matter.  My Lady, it is 

my reading of the Rules, and again this is almost as invidious as the last set of 

submissions, my reading of the Rules is that an appeal from your Ladyship would be 

a second appeal, in which case the Court of Appeal would be the Tribunal to give 

permission, rather than your Ladyship. 

176. MRS JUSTICE ELISABETH LAING:  Yes, that would be my understanding as 

well.  I had this point in a case last week and it was rather late on a Friday afternoon and I 

was a bit slow on the uptake but, yes, I agree with that analysis. 

177. MR CUNNINGHAM:  In those circumstances, I do not make the invidious 

application. 

178. MRS JUSTICE ELISABETH LAING:  No, that is all right.  It would not be 

invidious.  I have not found this an easy case, and such an application is fair enough.  All 

right.  Is there anything else I can usefully deal with? 

179. MR CUNNINGHAM:  I do not think so, my Lady.  



180. MRS JUSTICE ELISABETH LAING:  Thank you both very much.  Can I ask 

you to put your heads together, please, and send a draft order to my clerk for me to 

approve which reflects what we have discussed and what I have decided. 

181. MR CUNNINGHAM:  Initially that would be my learned friend's task. 

182. MR TREVERTON-JONES:  Yes, I will do that.  

183. MRS JUSTICE ELISABETH LAING:  Thank you both very much.  


